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ЅЕМАТЕ HOUSE 
CALCUTTA-12 


18 JUNE, 1965. 





Vice Chancellor, Calcutta University. 


Dear Chakrabarty, 


I was glad to hear that the Students Union of 
the University Law College is publishing a journal, 
I wish your efforts all success and hope it will 


prove very useful to Law students. 


Yours sincerely, 


B. Malik 


* EAST AND WEST MEETS 


ж 
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United States Information Service, Calcutta. 


| In an electrified atmosphere өнім 1 T Eq 


vith emotions aroused by a war impose d dm € 
pon us by unprovoked aggression and its . 


unity to pause and appreciate the work 


done by our Army, Air Force and Navy to 


save every inch of our motherland and they , 


ught against the heaviest odds to preserve 
e nations f reedom, 


* fume the necessity u defend herself w 


роп. a аы * 
fter math, the mood, temper, time and place 4 


о write this Editorial may seem somewhat 
odd. Yet this occasion offers us an. oppor- 


a threat to “India an 


m 2% border. a of 1962 fy а per 









yas М9 жала, оғ China one 







in declining democracy to. their citizens 
oi in furthering ideas of expansion. But 
1 cpected i is the attitude of the U. N. which 
_ refrained from declaring Pakistan as the 
. Aggressor even after the Chief of the U. N. 
. Observers in Kashmir reported it to be as so. 


Pakistanis have spent much energy іп 
2. - shouting for a self-determination in Kashmir 
| although democracy and self determination is 
. unknown in the history of Pakistan herself 
- motto speak of Azad Kashmir. By now it is 
.. am established fact that Kashmir is an integral 
2 part of India and in the last two general 
c elections Kashmiris have given their verdict 
| and India has а right to defend her territory 
| against any foreign attack be it in any shape, 
. form or manner. India has proved beyond 
c any reasonable doubt that she can take up 
arms and defend herself, if necessary alone, 
ue against any foreign aggression or invasion be 
it Pakistan, China or any other country. 
|. The myth of Patton Tanks and sophisticated 
- ка etre) Jets. have been badly exploded. 



















War is is a trying time of test. 






( d "aMitmish, 


e to come to her as a rude shock. 


| cease fiev was because ue Was 
fo р ut an end to “this wasteful 


sing, for both the powers are somewhat | 
fire became. effective 'Pakistan has been con- 


| “For, in horror 
Mn fear and calamities and disaster i is a tempered 


every sortie with T н 
| heroism. Pakistan’ 3 ‘miscalculation must 


ofthe. modern “mpe 










Pakistani troops. violated the сола in 
both Jammu and Kashmir and Rajastha 
after it had: come into force at 3-30 а. m. 
on September, 23, 1965. Even after the cease 





tinuing to send groups of infiltrators “behind — 
our lines". “After the cease-fire there isan — 
uneasy cease-fire line". This has led our — 
Prime Minister to say, “Pakistan must own | 
and discharge the responsibility of withdraw- 
ing the infiltrators from our State of Jammu | 
and Kashmir’. Mr. Sastri further said “But 

if Pakistan persisted in not doing so then 

India alone must deal with infiltrators — 
effectively and force them out.” ey 


Yet the Pakistan is now trying to pick up - 
at the conference table with the help of her . 
“foreign friends" what she failed to win by... 
an aggressive war. But this sinister move 
must not be allowed to succed and we must . 
prevent it at all costs. For it would mean . 
the death of largest democracy in the worl uu 
It is an essential condition of a democratic | 
people that they are free from external _ 
aggression, from the the imposition of an | 
outsider's will by force, subversion or infilt- | 
ration. The people are free to ad their x 
destiny as ei thoy ‹ choose”. à E 










hostilities doing to Worl vw | 
commence on the Asian soil The Vietnam 
conflict, if prolonged might be one such .Spo 
where fighting would intensif. and. thereby 
take the character of. ечи m 


which again very. {е 








с ower is very | 















g nts and wrongs. 


The Vietnamese. сой is characterised by 
›4$ of conguest-propaganda, infil- 
version. These, therefore, must 
гап end in order to restore peace 


| as Pawn in the hands of others. 





rward towards peace and order. 


v This. becomes all the more important when 
. one realises that any formal reply from China 
| to the different moves of different groups, 
. moves for the restoration of normal condition, 
. has not been received as yet. Тһе peking 
_ regime has so far disdainfully rejected ап 
- efforts for а peaceful settlement including the 
— roposal for an Afro-Asian force to police 
_ the 17th parallel, the appeal ofthe 17 non- 
. aligned nations which met at Belgrade, 
. president Johnson's offer following the appeal 
_ to negotiate without attaching conditions and 
_ the recent commonwealth Peace Mission 
. plan. 







.. COUP IN INDONESIA 


picture of the political scene in Indo- 
nesia is still confused and the latest develop- 
ment and the reports of the revolutions. and 
the counter revolutions up till focused may 
ot bethe last. 















donesia seems already piling up a record 
f coups and counter-coups on the scale of 
the Dominican “Republic. 


There is the PT question of President 
| the president has not been seen 

\ d in public since: the coup, although 
his recorded voice has been heard over the 
£ adio and the reports say that he had 





rstand and she has her own. ws of | presided < overa- | meeting; of. his. | 


unity: in Vietnam. At is time that North | Se 
nd бош Vietnam: realise. that they should WOMAN 


‘Fealisation would amount to a step | 


ted the dt тн Ам cy Dont dese : 
England and her appointment has created a 


| knighthood, instead she has been 
















place some twenty miles away from D 


All present evidence indicates that th 


2. council in Indonesia enjoy: 4 
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i 
great sensation in England. 


She was the first- woman County. Count - 
Judge and the first woman Divorce Com- | 
missioner. In last May she became the f rst D 
woman to preside over one ofthe. Courts of a 
Inner London Seasion when she was sworn a 
іп as an acting Deputy ‘Chairman. D 





She is already well: used to hearing | a 
herself addressed as “My Lord”, having. sat v 
frequently in the High Court as a Divorce | 
Commissioner since 1962, when she became. DU 
the first woman County Court Judge. 


Now she. will be Кон. as Мг. Justice Lane -~ 
but she could not be given the traditional | 





D. В. E. 


е аи be: Verg here ti that Miss: Ros Е 


Judge ‹ of the Kerala High ae as “far „Ө 
а$ 1959. 





no Since then К 
3 the State . "di 
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THE OFFICE ОЕ. HER MAJESTY'S 
` Attorney-General | 


| Ж” ки given im Gray's Inn Hall 
кз а 5 By z SA z 


THE Ет. HoN'BLE SIR JOHN HOBSON, OBE, TD, 
Her Majesty's Attorney-General, 
--- on 12th November 1962: 


Т os 


- - — 


Ii am very delighted. and honoured to be 
— with you here -this evening for a great variety 
of reasons, First of all, I am a member of the 
Inner Temple, and there. is, of course, ап 
ancient amity. between Gray's. Inn and the 
Inner Temple. I have also very. affectionate 
memories of : Gray's Inn and. of this Hall, 
because my ' pupil master and my father in thé 
law was .a member of Gray's, Inn, and 1 
received much hospitality from him. I have 
therefore always felt a second loyalty, in a 
sense, to Gray's Inn, after my own. I am also 
delighted - to be here. this .eyening “because | I 
find amongst your Benchers some of, my 
political friends and enemies, and because 1 
see s0 much other youth, . beauty 
intelligence. жн 


-~ "E 


А я 
Г. FE = mam d 


The ramifications of the. Office of thé Attor- 
ney General are fiot, perhaps, wholly understood; 
and the. oddness of the situation in which Law 
Officers. find themselves, with one foot in the 
legal and one.foot in the political camp, does 
require-some 'explanation. The work. of our 


Department in general . is not. undérstood ав | 


“and, 


widely as. that of other. Departments or 
Ministries that work under the Crown. This 
is partly because no book has ever been written 
on it except from the legal aspect, and that 
was a very long time ago, and partly because 
it.is a very small Department:indeed. We are 
proud:of the fact that, of all the Departments 
of Government, we, almost alone, have not 
expanded since 1947. 


“We consist of two Law Officers, the 
Attorney-General and the Solicitor-General, 
and we.are served by only three administrative 
grade ` Civil Servants—that is, the Legal 
Secretary and two other legal Civil Servants, 


"both - of whom are members of the Bar. So 


that we have only three qualified Civil Servants 
to assist us. Otherwise, there are three 
personal assistants, two méssengers and three 
registry clerks. - There is also a chauffeur with 
a motor -car, which. the Solicitor-General and 
[-share—and this-is the’ total strength of the 


Law Ошен Mt of Her Ману: 


- We EN in fick only been a Law Officers’ 


1. The Hon'ble Society of Gray’s jm ia the. yougest of the four Inns which “Constitute the Inns of Court in 


2. The Present Hal of һө Gray' Inn was built afier tho war. “TheOld Hall ‘of the Gray's Inn was bombad 


during the Second world МАС 


o 
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Department since 1893. Before that, the Law 
Officers were in ordinary practice in their 
chambers at the Bar... If. {Не Government 
wanted legal advice, they sent down a letter 
asking for the opinion of the Law Officers. 


If any of you have read, Lord. McNair's - 


*Opinions of the Law Officers on International 
Law", you will have seen the way in which 


they addressed each other—with tremendous. 


courtesy, and lots of, “Т have the honour to 
be". 
Bar in practice ; and up to 1893, if one of the 
Law Officers was summoned to a "Cabine | 
meeting, he sent a fee note in respect of: 2 
We do not do that чейн 


The position of the Law Officers has 
altered in a number of stages since then. It 
became a Department in 1893, but the Law 
Officers were still in private practice, besides 
doing. Government cases. . In 1894 they ceased 
to do private cases and did Government cases 
` only, but they were remunerated by fees and 
largely earned their remuneration by. appearing 
for and” on behalf of the Government. Then, 
in 1947, Sir Hartley Shawcross compounded 
the fees, so we are now on a fixed salary ; and 
and we are уёгу much more of legal advisers 


now, perhaps, than our predecessors over the 


centuries were. қ 


About 150 ог 200 years ago, Ше Law 
Officers were known, somewhat offensively, аз 
“the bloodhounds of the Crown’; and there is 
a splendid description of the functions of Law 
Officers to be found ina work written in about 
1820. It says, of the office of Attorney-Genral, 
this: “Of all offices in the gift of the Crown 
that of the Attorney-General is perhaps least - 


to be coveted, for, whether the Government - 
be popular or unpopular, -the person - filling” 


But they were actually members of the - 


that place can scarcely avoid being the object 
of general dislike". It goes on thus: “Heis 
a sort of Ministerial spy, an informere of rather 
a higher rank than those who have recently 
become notorious, whose business it is to ferret - 
out and prosecute all those who either by their 
actions or writings are endeavouring to displace 
the personages to whom he is indebted for his 
situation or who are attempting to promote . 
any reform in the system they support". That, 

of course, bears all the signs of heaving been 
written in the days of Lord Liverpool and: 
Castlereagh; but I hope it is not a wholly accu- 
rate description of the position of Attorney- 
General today. In those days, there was 
something rather more complimentary to be 
said about the office of Solicitor-General. 
The book says: “If, as was shown . when 


- speaking of the Attorney-General, of all offices 


in the gift of the Crown that of the Attorney- | 
General is perhaps the least to be coveted, 
that of the Solicitor-Genertl is perhaps most 
to be desired. “In point of rank the latter is 
but just inferior to the former, but is relieved 
from a great part of -the weight of public 
odium which his coadjutor is under the neces- 
sity of sustaining. Тһе Attorney-General 
stands forward almost alone as the public spy, 
informer and prosecutor. All ex officio infor- - 
mations against the libellors of his patrons 
or other supposed delinquents are filed in his 
name and the warth of the parties -and their 
supporters and the dislike of the nation at 


. large are levelled principally against him, whilst 


the Solicitor-General fights under his shield | 
and sometimes appears.not to enter into the 
contest at all. If he assists in any public 
proceedings by far the larger portion of labour 
and i uL 7 to his. leader- and 
superior”. 2 


I am glad to say that: не. Бонсйот-бейета1. 
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nowadays does' not have quite such an easy 
life as he used to have-in those days, and. is 
now primarily responsible for such matters 'as 
revenue, customs and excise and other. puzzles 
that harrow the brains of those who are inex- 
perienced in either the Chancery Division or 
іп tax. Furthermore, I hope that the descrip- 
tion that was given.in former days of those 
who held the office 'of Attorney-General is not 
to be applied,- and certainly could -not be 
applied, to Sir Frank Soskice,. Sir Hartley 
Shawcross, Sir Lionel Heald or my immediate 
predecessor.. In fact, the nature of both offices 
has changed very much since those days, and 
most Law. Officers nowadays, of either Party 
and of any. Government, would regard them- 
selves as having the first duty of protecting 
the members of, the public; and I hope it is 
the general view of all sensible people that, that 
is the way in which the offices ought to be 
discharged. “ 


Now, the office: of Attorney-General is in 
fact a. very ancient one: it goes back a very 
long time. 
the name of Attornatus Regi in 1253, . Attor- 
neytothe King. That was Lawrence Del Brok, 
who held the office for 14 years under King 
Henry ІШ. Тһе office probably arose in those 
days in this manner. First of all, at that time, 
there was an undifferentiated Royal Court 
which exercised full legislative, executive and 
judical functions indiscriminately, and in those 
circumstances no problem of Crown -represen- 
tation arose... The King himself, .surrounded 
by his Council, sat in Westminster Hall, and 
there was no distinction in the practice in those 
days between suitors for justice according to 
. whether their remedy would be by what we 
would today call judical or administrative Or 
legislative methods. 


The first appointment - was under - 


But, as that distinction. did develop, when 
there was delegated to judges the function of 
deciding judical matters, it did become neces- 
sary that the -Crown should be represented at 
the hearing of any such matter, and it was at 
that stage that the first apgointment of Attor- 
ney of the King was made, since the King 
could not be present in his own Court, plea- 
ding in any cause which affected his interests. 
He was known as the King's Attorney, and 


пої yet as the King’s Attorney-General : for at 


that time one could either appoint an attorney 
for some -particular suit, or for all suits in one 
particular court—such as the Court of Com- 
mon. Pleas or Excheguer or of King's Bench— 


ог опе could have an attorney generally to 


appear in all matters in all courts. Many 


great nobles, of course, at that time had attor- 


neys general, as you know from the survival 
of that feature today іп the Duchy of Cornwall 
and іп the-Duchy of Lancaster, both of which 
have Attorney-General of their own, although 
they are at present emanations of the Crown. 
The first appointment of an Attorney-General 
in that name was in the middle of the Wars of 
the Roses, immediately after Edward IV came 
to the Throne in 1461. 


- Atthe same moment, a Solicitor-General 
was then appointed. Side by side with the 
common law and statute law administered in 
the Royal Courts there was the Chancellor 
administering a more flexible system, which 
later came to be called Equity, in his own 
Court. The persons who conducted cases in 
the Courts of Equity were not at that time 
called attorneys, like those who prepared cases 
in the Royal Courts: they were then known as 
solicitors. It may well therefore have been 


that ‘at that time, as the Attorney-General was ' 


primarily responsible for the conduct of the 
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Crown cases in the Courts of common law, 
and the Solicitor-General, appointed at the 
same time, was primarily concerned with the 
Courts of Еашіу. Indeed, the functions of the 
Solicitor-General for the first two or three 
centuries after his appointment was with Crown 
lands in the Courts of Chancery. 


From very early days both the Attorney 
and the Solicitor were summoned to the House 
of Lords. Together with the judges, they were 
supposed to advise the King on what the law 
was, not only in council but also in its off- 
shoot, the High Court of Parliamen.' Still 
more oddly, we are even today summoned to 
the House of Lords at the opening of Parlia- 
ment. When one is sworn inasa Law Officer, 
one is handed by the Lord Chancellor the 
patent of office and а piece of paper, а writ of 
summons to Parliament, which is done up m 
its mediaeval form with its red tape around it 
and folded in exactly the same wayas it had 
been folded for centuries. One opens it with 
some surprise, and finds that one has been 
summoned to attend the House of Lords in 
Parliament assembled at present in Westmins- 
ter, but if one tried to obey it and to take 
one’s seat on the Woolsack, there might be a 
great deal to be said by the existing incumbent 
of the office of Lord Chancellor. Nobody now 
expects that anybody will in fact obey this 
summons. 


Nowadays, it is the invariable practice for 
the Law Officers to be members of the House 
of Commons. Indeed, as early as about 1600, 
whenever the Speakership of the House of 
Commons fell vacant, it was the Solicitor- 
General who was almost always chosen as 
Speaker. The King, of course, in those days, 
was interested in the office of Speaker, and he 


liked to have his own officer, the man that he 
had himself chosen as his own adviser, presi- 
ding over the House of Commons and able to 
guide their deliberations in а way which was 
convenient to the King, and reporting to him, 
of course, what was going on in the course of 
the dabates. We still have a trace of the 
tradition that the Speaker was the King's 
representative in the procedure which we follow 
in the House when it goes into Committee in 
order to discuss important matters like finance. 
It goes into a Committee of Ways and Means, 
and the result of that is that the Speaker is 
not in the Chair. When the Chancellor of the 
Exchequer presents his annual Budget to the 
House, the Chair is taken by the Chairman of 
the Committee of Ways and Means. This is _ 
a survival of the system which the House of 
Commons adopted in the old days when they 
wished to see that King’s representative was 
not present. 


The time came, however, when, in about 
1601, Sergeant Fleming was Solicitor-General 
and the Speakership fell vacant. But the 
House of Commons resolved without the sligh- 
test hesitation that Sergeant Fleming was “too 
ungenteel and lawyerlike” to be a Speaker. 
Since 1601 I do not think that there has been 
a Solicitor-General who has been elected as a 
Speaker until Sir Harry Hylton-Foster, the 
present Speaker, was chosen some two or three 
years ago. 


At about the same time, the Attorney— 
General was Sir Francis Bacon, and- some 
ingenious Parliamentarian lighted upon the 
fact that the Attorney General was summoned 
to the House of Lords and was therefore, so it 
is claimed, a member of the House of Lords 
and ineligible to sit in the House of Commons. 
It was objected by one of Bacon’s supporters, 
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that his immediate predecessor as Attorney- 
Genaral had sat in the House of Commons. 
The matter was then duly debated, and there 
was a very typically English compromise. A 
resolution was passed saying that, 
“Mr. Attorney-General Bacon remain in the 
House for this Parliament but never any 
Attorney-General to serve in the Lower House 
in future”. And by another rather typically 
English form of compromise, nobody thereafter 
has ever taken the slightest notice of that 
resolution. So far as I know, it has never 
been rescinded, and the Attorney-General has 
continued to sit in the House of Commons. 


Now perhaps I could say a word or two 
about the functions of the Law Officers at the 
present time. Their principal duty, of course, 
is as chief legal advisers to the Crown. Many 
people think that this is really the job of the 
Lord Chancellor, but that is not so. The 
reason 15 because the Lord Chancellor is a 
member of the Cabinet, and he therefore joins 
in the collective responsibility for all the 
decisions of the Cabinet. The Cabinet requires 
independent advice on the law, and that advice 
18 obtained from outside. It is the Law 
Officers whose duty it is to advise the Cabinet 
—and, indeed, all the other departments of 
government. Many of the major Departments 
today have their own legal departments and 
their own legal advisers, and those who have 
not are advised by the Treasury Solicitor's 
Department. But, nevertheless, when any 
matter arises of special importance, it is the 
Law Officers who are asked to advise—on 
cases of particular legal difficulty, оп questions 
involving high policy or public relations, or 
where a particularly large sum of money is at 
stake, I was informed by my predecessor when 
I took over that the Law Officers ought always 
to appear in any claim against the Government 


when the amount claimed was more than half 
a million pounds. This seemed quite reasonable 
to me. 


This 18 one of the great diffierences between 
private practice and appearing for the Crown. 
When you are appearing for a private client, 
the law in general can look after itself : you 
want to win the case for your client, and that 
is all that matters immediately. But when you 
are appearing for the Crown, you must look at 
the law in a much more general way and see, 
not only what the result of that particular case 
may be but, if you turn it round the other way, 
what the effect of it may be upon the legal 
situation in the country generally. One has 
always to bear in mind, not only the particular 
aspect of winning that particular case, but the 
much wider aspect of whether the law ought 
to be like that, and whether you want to win 
on those terms. Matters which affect the 
Crown are constantly affecting the subject 
generally, and one has to bear їп mind always 
that an argument may not concern merely the 
Crown but may affect all other subjects, 
according to the way in which the decision 
goes. 


We are also concerned when the legal 
departments of two different Ministries fail to 
agree on the law—and this can sometimes 
happen—and the Law Officers are asked to 
advise, as well as in cases of constitutional 
importance, or cases involving major inter- 
national relations. 


The Attorney is not, in these days, a 
member of the Cabinet. . That has generally 
been the position. There was a time earlier 
іп this century when the Attorney—General did 
sit in the Cabinet. I think Sir Rufus Isaacs 
did, and Sir John Simon and F. E. Smith. But 
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‘that is not nowadays considered a desirable 
course. Ш іѕ an advantage to have the inde- 
pendence and detachment from the Government 
machine which one would not get if one were 
permanently - taking part in decisions and 
bearing collective responsibility for them. Of 
course, the Attorney and the Solicitor, or both, 
frequently do attend Cabinet meetings and are 
members of many Cabinet committees. Our 
job is to attend and say, “You cannot do this, 
the law says otherwise”, and leave the Cabinet 
to make up their minds whether they are going 
to do it or not. 


That leads me to the second of our major 
duties. We are responsible, as I have indicated, 
for ай Crown litigation, and we appoint all 
Treasury Counsel—Prosecuting Counsel to the 
Crown, the Junior Counsel to the Inland 
Revenue, the Junior Counsel to the Treasury 
on the Common Law and on the Chancery 
side, Counsel to the Post Office, Counsel to the 
Ministry of Labour, and so on. When there is 
no Standing Counsel of this sort attached to 
any particular Ministry, the Attorney: will 
nominate junior counsel to conduct a particular 
case on behalf of the Crown, and also leading 
counsel in cases of importance or difficulty. 
We ourselves will lead in cases of major 
importance. Оо] very recently, it was a 
tradition that the Attorney or Solicitor-General 
would prosecute in any poison case, butit is 
not still so since murder by poison ceased to 
be capital. 


The Attorney does, however, appear very 
often in important murder cases. You will 
remember my predecessor appeared in the 
Bodkin Adams trial. The Law Officers, of 
course, also always appoar in cases of treason, 
and in most cases under. the Official Secrets 


Acts. They also lead in cases of particular 
constitutional importance : for instance, шу 
predecessor appeared in the case of Ex parte 
Mwenya | 1960] 1.Q.B. 241, which raised the ` 
question whether a writ of Habeas Corpus ran 
in our Protectorates. Other typical cases where 
Law Officers have appeared are to argue the 
validity of a scheme for the redistribution of 
Parliamentary | seats бу the Boundary 
Commission, or of schemes made under the 
Marketing Acts. The former Solicitor-General 
appeared in a case where a taxpayer. was 
alleging that an Inspector of Taxes had 
intentionally given false evidence before the 
General Commissoners, a very serious allegation 
against a senior: public servant. The Law 
Officers will also condvct cases if Ministers are 
personally involved : and since the Inland 
Revenue have taken over the responsibility for 
valuation -and rating, the  Solicitor-General 
sometimes appears in - order to support 
valuations where а principle affecting, for 
instance, all university colleges, or all schools is 
involved. Similarly, one or other of the Law 
Officers will lead for the Inland "Revenue if 
important or difficult points of tax law are. 
raised. Finally a Law Officer will generally : 
lead in cases before the International Courts, 
and my predecessor went very frequently to 
The Hague to argue cases before the Inter- 
national Court there. In other words, we are 
responsible for conducting the Crown cases in 
the courts or for the nomination of other 
counsel to conduct them when we ourselves do 
not appear. | 


Whether we appear or not in а particular 
case really depends entirely on our own decision 
as to the extent to which we regard it of major 
importance to the Goverement and the extent, 
of course, to which there is other work to be 


done. One cannot appear in all the courts . all 
the: time, and there are .things outside - the- 
courts which we ‘still have.to do. ‘If one of 
the Law. Officers does not appear, we have to 
nominate other :counsel, and: this part of our 


function I:regard as.one of great importance. . 


It is very-necessary that it should. be seen and 
understood to be fairly administered. One of 
the agreeable things about this country is that 
Law Officers, who are ina sense members of 
the Government, have.made their appointments 
without. regard to the political views of those 
persons іо. whom patronage- is given ; and we 
must continue in this country to keep the 
tradition that whoever in Ше law get briefs 
must do so according to their ability and their 
capacity to take on a case, and that it matters 
not what their political views may be. : 

There is another part of the machinery of 
Government for which the Attorney-General 
and the 
responsibility, the Department of the Director 
of Public Prosecutions. The Director of 
Public. Prosecutions is not responsible, as 
is often thought, to the Home Office. The 
Home Office never 'prosecutes in any form of 
offence. It is-the responsibility of the Director 
of Public Prosecutions. In any case of difficulty, 
the Director. will consult the Attorney-General, 


and the Attornéy-General is answerable in Һе 


House of Commons for whatever the Director 


of Public Prosecutions. may do—a somewhat | 


odd and anomalous situation. The Director 
is, in a sense, an independent corporation, yet 
the. Attorney is- responsible -for .bim to. the 
House of Commons. Obviously, they work in 
very close conjunction: togethar and consult 
- each other a great deal, but the Director is really 


the person who. is. өрен Гог. каш the 


majority of decisions. 


Solicitor General have a direct . 


the criminal law, 
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'. The odd situation arises that anybody can 
write to -the Director and he will give his 
answer on the Point, but if the person who 
writes to the Director is a member of the 
House of Commons, then the Director comes 
to the Attorney and asks him to reply on his 
behalf in case the member who has written the 


letter happens to ask a question in the House 


later, and then the Attorney can deal with it. 
‘The relationship is somewhat ill-defined, and 
depends probably largely on the good sense 
and. personalities of the holders of the two 


- respective offices, but it has not so far given 


rise to any difficulties at all. But one thing 
which is plain is that if the Director does 
perform the unlikely act of making a mistake 
(thé present Director has not made any, so far 
as I know) then I am the person who has 
to “carry the the can" in the House of 
Commons. | 


Of course, all that I have said is applicable 


| only ‘to’ the English and Welsh situation, and 


not to the Scottish situation. In Scotland 
thereis a Lord Advocate, who is responsible 
in Scotland for deciding whether there should 
beaprosecution and for conducting it. The 
Lord Advocate in Scotland, not the police, 
conducts all prosecutions on behalf of the 
Crown. 


There is also, of course, in England the 
safeguard that, even if the Attorney or the 
Director decide not to lunch a prosecution for 
any-offence, a private citizen is entitled to lay 
a charge and to set in motion the processes of 
even though the represen- 
tatives of. the Government may not agree to 
that being done. There are obstacles, but 
nevertheless, the way is open for a private 
individual to institute proceedings himself. 


о 
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That was attempted, though not successfully, 
in the case of the murder in Arundel Park some 
few years ago. 


May I now say a word about the considera- 
tions which operate on the minds of the Law 
Officers in deciding whether to prosecute or 
to drop a prosecution? It is, of course, 
absolutely axiomatic that no consideration of 
political or personal advantage shall be allowed 
to influence this decision in any way. That is 
a further reason why the Law Officers should 
not be members of the Cabinet, and should 
be outside it. The Attorney-General must have 
detachment and independence if he is going to 
fulfil that function properly. In deciding 
whether a case should be prosecuted or 
whether a prosecution should be dropped, he 
18, in a sense, acting judicially, and must do so. 
It was because it was felt that political motives 
had caused the dropping of the prosecution of 
Mr. Campbell, the acting editor of the 
‘Workers’ Weekly, in 1924, that the first Labour 
Government fell. They were a minority 
Government who were sustained in power only 
by the votes of the Liberals. Тһе Attorney- 
General at that time was Sir Patrick Hastings, 
and he dropped a prosecution which had been 
initiated against Mr. Campbell under the 
Incitement to Mutiny Act, 1797. It was alleged 
that that was a political decision rather than 
one which was animated by purely legal 
considerations, and the Government was 
brought down by a vote of censure in the 
House of Commons after those events. 


- The same sort of considerations must apply 
to judicial enquires into Ministerial conduct. 
There was a case where it was alleged that a 
Mr. Belcher, a junior member of the Attlee 
Governmant, -had been guilty of improper 
behaviour, and a judicial enquiry was set up. The 


Attorney-General at that time. Sir Hartley 
Shawcross, quite uninfluenced by any political 
considerations of any sort or description, 
presented the case against Mr. Веісһег and 
cross-examined him severely, even though they 
were Ministerial colleagues. Sir Hartley was, 
I know, much criticised at the time by people 
who did not understand the proper functions 
and conduct of the Attorney-General. He was 
acting, to my mind, absolutely in accordance 
with the best traditions of his office. He had.a 
duty to the court and a duty to justice which 
far transcended any political consideration. 


In the Bank Rate Tribunal my predecessor 
took a very tough line with quite a large 
number of witnesses. People criticised him, 
either for being tootough i in some cases or, in 
others, for being too lenient. I am sure that 
one of the things which operated upon him 
was that it was his duty to see that the true 
facts came out before the Tribunal. It was the 
Tribunal which was trying the issues ; and, 
whatever personal or other considerations there 
may have been, it was the duty of the Attorney, 
representing the public, to see that the Tribunal 
had all the assistance it could have in the 
presentation of the case by him. | 


- Опе of the other functions af the -Attorney- 
General used to be deciding whether he should 
give his fiat for appeals to the House of Lords. 
in criminal cases from the Court of Criminal 
Appeal. That was abolished by the Adminis- 
tration-of Justice Act, 1960, and this akward 
and anxious decision which was placed on the 
shoulders of the - Attorney-General has now 
been removed, and it is entirely the decision of 
either the Court of Criminal Appeal or of 
the House of Lords, as is the -usual way of 
deciding whether there should be an. er or 
not in civil matters. 


: t 
ж 


UNIVERSITY LAW JOURNAL 9 


Finally, may I deal with the position of the 
Law Officers in the House of Commons? In 
the first place, we represent in the House of 
Commons the Lord Chancellor’s Department. 
That is a much larger department than ours ; 
but it is by virtue of that representation that 
we conduct in the House of Commons the 
various Bills that originate in the Lord 
Chancellor’s Department. The Administration 
of Justice Bill, the Criminal Justic Bill and 
other such Bills are matters for the Lord 
Chancellor‘s Department but have to be 
canducted by the Law Officers in the House of 
- Commons. We deal -also with legal aid, 
judicial appointments, judicial salaries, judicial 
pensions and any aspect of the administration 
of justice. In addition, any ВШ which 
originates in the Law Reform Committee and 
is supported by the Lord Chancellor’s Depart- 
ment is our particular responsibility. We also 
have to answer for the exercise of the Lord 
Chancellor’s functions in relation to magistrates 
if that matter is raised in the House of 
Commons, as it frequently is. 


We are ex officio members of all standing 
Committees of the House of Commons, and we 
may be called in whenever there is some legal 
dispute concerning a Bill which is proceeding 
in a Committee of the House. In July last we 
were called in to advise the Ministry of Power 
about the Pipe-lines Bill. We have, of course, 
to try and explain to the Committee, as we do 


to the House of Commons, what the present: 


law is and how a Bill under consideration will 
affect it. It is, of course, one of the traditions 
of our office that a Law Officer, even though a 


member of a political party, does try to give 
dispassionate advice to Committees of the 
House of: Commons and to the House of 
Commons itself, and to state accurately what is 
the law and what will be the result of passing 
the legislation in the form under discussion. 
The Solicitor-General, by tradition, has to help 
with the Committee stage of the Finance Bill, 
because the drafting of Finance Bills has now 
become exceedingly complicated and very 
difficult ; and when one gets into the range of 
“dividend stripping” and “bond washing”, one 
really needs to know something about tax. 


We have to advise the House of Commons 
generally on any legal point that comes up. We 
are always, of course, concerned with any 
guestion of Parliamentary privilege, and the 
Attorney-General is invariably a member of the 
Committee of Privileges of the House of 
Commons. There are a number of other, 
miscellaneous functions which we have to 
perform, but I need not mention them to you 
except to say that the Attorney is the protector 
of charities in the Court of Chancery : this is 
only а manifestation, perhaps, of his role as the 
general protector of the public. 


That bring me back to where 1 started. I 
think that today the thread wbich runs through 
all the functions of the Law Officers is that they 
are there to protect the public, and I hope that 
we can do a little to embody the legal conscience 
of the nation in the machinery of Government. 
I am quit sure tht the office of Law Officer will 
only be respected while we keep our politics 
out of law and bring lots of law into politics. 


— E— 


HOLD TIGHT 
29th May, 1495 — “А Subpena issued for Contempt in letting а Privy Seal to fall in dirt”. 
( Burn's notes from the Star .Chamber M.S.S. in the British Museum ). 
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The concept of Rule of Law implies 
that іп disputes between individuals or 
between nations, the aggrieved parties must 
not seek to get redress according to their own 
wishes but according to principals embodied in 
what is called “Municipal Law" or “Inter- 
national Law”. -From the earliest times it has 
been recognised that that the necessity for law 
and order between nations is as important as the 
necessity for law and order between individuals 
subject to the same domestic or municipal law, 
but unfortunately the achievement in the 
sphere of international law has been very poor 
as compared with the progress in municipal 
law. In the field of domestic law we have 
our codes, our tribunals and the machinery 
for enforcing the internal law ; but not all 
nations have yet reliased the absolute necessity 
of having a Court of international law with 
jurisdiction to. decide current, disputes and 
with the means of'enforcing its judgements. 
Yet it is obvious that the only means of 
maintaining international peace is through a 
Rule of Law. In ourcentury communication 
between one nation and another has become 
instantaneous, transportation has become a 
matter of hours and international commerce 
has developed to such an extent that no nation 
can be truly said to be independent of others. 
We are fast moving towards one world and 
one family of nations, Economic and narrow 
political nationalism is giving place to inter- 


nationalism. History has taught us that 
there is no individual security for a nation and 
its only protection lies in the. support it can 
get from other nations. The dangers of 
International friction in modern times are so 
great that unless mankind is prepared to have | 
everything worth preseving destroyed in a few 
hours, it must turn its attention to a peaceful 
solution of international disputes by evolving 
and perfecting a body of international law 
and the. code of international conduct. 


It has been said that international law 
can not be enforced for want of ‘Sanction’, 
If you violate а domestic law you can be 
penalised ; if you fail to satisfy а decree passed 
against you by a municipal Court your proper- 
ties are liable to: attachment. and sale by 
process oflaw. But no such thing is possible 
in the case of international law.. А delinquent 
nation cannot be penalised or compelled to 
satisfy a claim in the same way as the delin- 
quent citizen of a State. This is no doubt an 
inherent weakness of international law ; but 
in the present century particularly after the 
Second World War, this defect has been sought 
to be’ remedied by several international 
treaties and alliances. The United Nations 
Organisation seeks to eliminate the possibility 
of War as a means of solving international 
disputes; but though its verdict is not as 
effective as that of a domestic court, it has 





by creating world opinion. If the Nations of 
the World are serious about evolving a Scheme 
for avoiding armed conflict between Sovereign 
States they may at sometime recommend some 
kind of economic sanction against the delin- 
guent nation as а means of enforcing the 
verdict of international court. 


Two things are needed to make the verdict 
of the international Court of Justice binding 
upon Nations.. (а) А genuine realisation of 
the basic unity of mankind in spiteof the 
differences of national loyalties ; а realisation 
of the fact that all men are hurt with the same 
weapons ; they are subject to the same diseases 
and healed by the same means; they are also 
cooled and warmed by the same winter and 
Summer. A man does not suffer less just 
because he belongs to one nation rather than 
another. This is a truism in peace time, but it 
is forgotten in War when mass slaughter of 
men is extolled as the highest virtue.. That is 
why it has been said that in the present 
century the only alternative to a realisation 
of brotherhood of mankind irrespective of 
differances in Nationalities, is total annihila- 
tion. Unless a Nation can transcend geogra- 
phical barriers and national prejudices in 
dealing with other nations it should be 
prepared to face annihilation. This is what I 
understand to be the true import of co-existence, 
which is the underlying principle of the 
foreign policy of our Country. Just as in 
Nature no two things are alike, just as in 
human society no two men are alike, but B 
of them work in harmony, so also in the | " 

Of nations, though two nations тау; 2, 


alike, there is nothing to prevent thea per you, that I = 
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the Universe taken P WBole.there i is nothing 
to prevent its acceptance as'the-guiding prin- 


ciple in the comity of nations. 


(b Аза согоПагу of the appreciation of 
the brotherhood of mankind follows the 
elimination of War as a means of solving 
international conflicts. It is true that that is the 
goal of the United Nations Organisation and 
itis yet very far from its actual accomplish- 
ment; but leading Statesmen of the world 
believe that that goal will be reached, in 
future, however far that date may be. For 
the present we find that on the international 
plane preparedness for War is the best guarntee 
of peace, which is at the root of the mad 
race for increase of armaments and develop- 
ment of nuclear power as a means of 
destruction. Mutual fear of each other now 
serves as the most effective deterrent of war. 
The world looks like an arsenal where the 
slightest spark is likely to Switch off a 
conflagration sufficient in intensity to wipe 
out the whole of mankind. It is bound to be 
so long as suspicion, hatred and fear 
continue to govern international relations 
with the fate of mankind hanging in the 
balance. The horrors of the Second World 
War have opened the eyes of the leaders of 
the great countries of the world, who now 
realise that mankind has not certainly 
struggled through the centuries only to use 
the knowledge it has acquired for the 
destruction of everything that is worth preser- 
ving. During his visit to America, Priemer 
hev asked President Eisenhower “What do 


"xin a. military man and I can tell 
І art С much afraid е. War”. “Yes, 
e«r]ght to say so", Confirmed 
if our times on. a senseless 


unity in difference is the governing prinwiple.of ` peraga obi five no fear of war.’ 
te PSP 
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. We аге therefore confronted with two 
conflicting ideologies work for peace but be 
prepared for war, at least for the defence of 
your own country. Even ifa nation may not 
itself want war, war may be thrust upon it 
by others when ‘itis an imperativé necessity 
to defend itself- that is why it is said that 
military disármament is- not possible until 
there is a complete accord among all the 
nations of the world to outlaw war, so long as 
that idealis not reached the extent to which 
a nation can reduce its. armament depends 
upon the extent-to which other ‘nations -of the 
world are prepared to do so. 


Some nee defend one's own country it 
may be necessary to fight a potential enemy in 
a.foreign country. Louis Fischer writes in his 
“Great Challenge’ :— “It was better for the 
U.S.A. to fight future enemies in another people's 
territory and in co-operation. with other 
people’s armed forces. than to wait .till the 
triumphant enemy faced: an America Standing 
alone. Lend—Lease was.an ingenious and 
historic device to give America Steel and 
Spare American flesh. . More Germans’ killed 
by the British. and Russians meant fewer 
Americans killed by the Germans”. It is this 
principle which induced the U.S.A. to.abandon 
its ancient policy of isolationism and cast 
in its lot with world affairs. This principle is 
not only true of America but of other coun- 
tries of the world as well. Modern Wars are 
not therefore confined to violation of. terri- 
toral integrity but are ideological in character. 
This dangerous extension of the horizon of 
war makes the safeguarding of peace a 
matter of paramount importance for .all 
nations regardless of their political and Social 
ыл 


The greatest obstacleto a peaceful solution 


of, international disputes is false propaganda 
based on,unreason. Truth which is the highest 
virtue in domestic and social life loses some 
of its importance in political life and. is 
looked upon as a vice in internationallife. It 
was a favourite.Nazi doctrine that a falsehood 
oft-repeated becomes a truth to which, it may, 
perhaps be added that , the larger the number 
of men indulging in falsehood the nearer it 
comes to truth. If this ‘irrational theory 
continues to govern the. nations, if unreason- 
able be treated as an intigral and ineradicable 
part of human nature, there is hardly any 
hope of safeguarding the peace. If instead of 
nourishing and exploiting the beast in man 
the leaders of nations try to appeal to reason, 
a peaceful solution of. international disputes 
will become easier, this was envisaged by 
Louis Fischer who writes :—— “Тһе suscep- 
tibility of the modern brain to foreign and 
domestic propaganda is a major problem of 
politics. In democracies the citizen is increa- 
singly bewildered by what Һе hears and reads. 
In a dictatorship where the- Government 
cursors and funnels all news and views, the 
individual becomes completely receptive and 
submissive. By a.political metallurgy facts 
are distorted and ultimately minds are distorted. 
Government control of minds is a growing 
world menace". 


Great Challenge 


Fortunately, the instinct of self-preser- 
vation resulting from the fear of -annihilation, 
has induced the leading nations of the world 
toturn more towards reason than towards 
the baser elements of human nature. Fear. 
of annihilation is however, а weak and 
insecure foundation for world peace ; 
because a nation, weak in itself, may consider 
itself sufficiently strong by military alliances 
with other nations that is how ‘cold war 
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gains in intensity and aggravates international 
tension. 


In the course of an address delivered at 
Nicosia (Cyprus) Баг Warren, Chief 
Justice of the Supreme Court of America, 
made the following observations on  inter- 
national justice :— 4 


| “Some one asked Solon 2500 years ago 
how justice could be achieved in Atheno, 
the reply in substance was that justice could 
be achieved only when, those who were not 
injured by injustice were as outraged as those 
who had been that is as true to-day as it 
was in ancient Athens. Itisas true between 


nations as itis between men." 


Itis an accepted view that international 
peace has been kept because even the most 
fanatical faith is likely to bulk at self-destruc- 
tion and the choice is clearly between common 
survival or mutual destruction. 


As I have already said, fear of mutual 
destruction is an insecure foundation for 
international peace. 


A surer foundation was indicated by 
Swami Vivekananda in his famous speech in 
the Parliament of Religious held in Chicago 
on September 11, 1893. 


General Advice 


When Lord Davey was at the Bar, he had one Case sent tohim for his opinion. It was during the Long 
Vacation; the whether was hot; he was very weary! the instructions were Jong and complicated ; the 
fee marked was in adequate. Having answered a whole series of questions appended to the case, he came 


to this : 


*And will Counsel please advise generally in the interests of the infants.” 
He seized his pen and wrote: ‘Keep their feet warm and their bowels open.” 


ж ж 


Ж 


А witness protesting too much observed that he had been wedded to truth since his birth, 
when lord Darling asked him, “And how long have been a widower ? й 


ж ж 


ж. 


“The Lords isa silly place for a young тап trying to earn his living : they keep such odd 
` hours.” —Lord Hailsham. 


REFLECTIONS ОМ CIVIL RIGHT 


By 


THE HON’BLE MR. Justice P. В. МокнаАвл, 
‚ Dean of the Faculty.of Law, University of Calcutta. 


Civil rights are the burning topics of the 
day. As whatever burns emits smoke there is 
perhaps more smoke than light over this issue. 
The modern world of law and jurisprudence is 
greatly disturbed over the problem of civil 
rights. Attention has been focussed on the 
problem more acutely by the recent events in 
the United States of America. Immediate 
obsessions and current pre-occupations have 


often prevented a truly dispassionate analysis 


of the nature, philosophy and law of civil 
rights. The best that can be said about the 
Jaw of civil rights is that it is unsettled, 
precarious and volatile. Robert M. Huchins 
said in 1952—“The number and vigour of 


opinions, to say nothing of the number and ` 
vigour of dissents, suggest that anything may 


happen when a case involving civil liberties gets 
before the Supreme Court." 


A century after the American Civil War 
.the struggle to protect and even enlarge civil 
rights in the United States continues unabated. 
The problem still remains controversial. It is 
embittered on the one hand by impatience with 
the slow process of law and judicial ‘machinery 
and on the other by aracial mis-understanding 
and inter-racial prejudices, restricting the 
broader and more comprehensive view of the 
Civil Rights. The misfortune is that Civil 
Rights are discussed and disposed of only in 
terms or minority rights or racial rights. The 


truer and larger context of Civil Rights 1 is out 
of focus. 


The American problem of civil rights 
developed under the context of a struggle 
between the rights of the black and the white 
among the citizens of the United States, 
resulting in a constitutional pursuit of a system 
of inter-racial adjustments within the frame- 
work of law and constitution. The Black 
Codes enactod by the Southern States after the 
Civil War to withhold full and equal freedom 
from the Negro and the reactions of the Re- 
constructionists, the Civil Rights Act of 1875 
and the American Supreme Court decisions of 
1883 on the Civil Rights cases represent the 
highlights of the American problem of civil 
rights. The present’ southern demands for 
“voluntarism” and “moderation” in the struggle 
for racial equality are current features of the 
American problem. Mr. Theodore Leskes’s 
recent “Study of State Law against 
Discrimination” and Mr. Konvitz’s modern 
work on “A Century of Civil Rights” discuss 
the problem of legislatin enacted by the States 
following the American Supreme Court decision 
in the Civil Rights cases of 1883 which held 
that discriminatory acts by individuals were 
within the domain of such legislation. The 
efficacy of laws that State legislatures have 
adopted to ensurea public policy aganist 
discrimination for reasons of race or colour 
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in public. accommodations, including .laws 
commanding fair. employment, educational an 
housing practices, has. aia the ш 
of close scrutiny. T : 


“ 


“About a century ago “President Abraham 
Lincoln : issued bis celebrated Emancipation 
Proclamation of January’ 1, 1863 which freed 
the slaves in the Confederacy. That original 
liberating impulse; within a few years, was 
driven underground. The silver lining in the 
cloud to-day- is that the’ great impulse still 
expresses itself vigorously and "actively. The 
American legal and constitutional system is 
valiantly fighting in'defending this impulse and 
make it practically fruitful. In the modern age 
when new African and: Asian “nations are 
progressing with breath-taking speed thé 
American Negro Justifiably does not feel 
gratified by the fact that six years after the 
American Supreme Court decision that school 
should be desegregated ‘with “all deliberate 
speed”, only about six per cent of the Negro 
pupils in southern and border States atténd 
integrated schools. At that speed’ one - hundred 
years will be required to achive integration. 
The progress has been pitifully slow. Of the 
eleven States that were in the original Con- 
federacy no integration bas taken place in five 
of thém after six years, and no more than one 
per cent has been achieved in the other six. 
But 'all “these American concepts . of 
` "integration", “segregation?” апа” **desegre- 
gation” in the context of American Civil Rights 
^ are mistakenly elevated, as racial questions. I 


have never understood this racial accent in the 


American approach to civil rights. For to my 
mind America in one sense is the least race- 
conscious State in the world being а country 
‘whose ‘origin and evolution mark it as the 
inveterate mixture of many white, brown, tan 


and yellow races, between whome there are no 
burning question of civil rights. But somehow 
America is allergic to Black. І із that colour 
complex which has discoloured American Civil 
Tights. 


|. The problem of civil rights requires a clear 
definition . of what civil rights are. I am 
pleading for a more realistic and comprehensive 
view of Civil Rights. 


| Civii rights are not NES racial rights. 


-Racial rights become civil rights when different 


races constitute the same citizenship and same 
nationality under the same political State. It 
is in that sense nota racial or inter-racial 
question but a question of civil rights of the 


.same citizens under the same State but belon- 


ging to different racial or minority groups. For 
instance, India has no black and white problem. 
The racial question is for all practical purposes, 
absent i in India. Racial differences within the 
ambit of civil rights therefore do not disturb 


the Indian political, constitutional and legal 


system to the same extent as they do in 
America. In the extended connotation of civil 
rights which I am putting forward the question 
however is supremely important in India as in 
America although its expressions are different. 


In fact in my view of Civil rights, they are 
to-day a world problem in the modern 
multilingual, multi-racial, multi-religious and 
multi-cultural States of this age. An entirely 
new outlook on Civil rights is demanded by 
these modern States. Civil rights are not only 
racial or linguistic, or religious or minority or 
communal or even constitutional rights, but 
also all other rights that flow from the member- 
ship of a modern State. They demand re- 
thinking on the fundamental questions about 
the purpose of human life, State and organised 


о 
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society, the changing relationship between the 
changing man and the changing State, the 
conflict between freedom and security. This 
means a new political philosophy and new 
techniques of government and administration. 
Conventional approach in terms of races, and 
religious is inadequate. The bigger approach 
in terms of ways of life and thought is 
becoming indispensable. It is a mistake to 
approach Civil rights either from the point of 
of racial rights alone or from the traditional 
point of view of only minority protection. Civil 
rights are all, the minority, and the majority as 
well. They are basic for the good lifeina 
State. They are universal. Minority or racial 
rights are only a part, not the whole of Civil 
Rights. Тһе racial or the minority accent in 
the passionate debates on Civil rights in the 
legal, judicial and political chancelleries of the 
World has succeeded only in humiliating the 
majority by false slogans of artificial qualms of 
moral conscience and thereby necessarily 
creating a widespread resentment at the unjusti- 
fied claim of races and minorities to be fighting 
а moral cause. Civil Rights should be broad- 
based enough to deserve and maintain the 
loyalty of all. 


A brief conspectus of the Indian Constitu- 
tion will show a glimpse of the nature of civil 
rights in India. The preamble to the Indian 
Constitution upholds justice, liberty, equality 
and fraternity among the people of India. That 
contains the germ of civil rights. The Chapter 
on Fundamental Rights of the Indian Constitu- 
tion develops the idea of civil rights in greater 
detail. Article 14 ensures that the State shall 
not deny to any person equality before the law 
or the equal protection of the laws within the 
territory of India. Article 15 provides that the 
State shall not discriminate against апу citizen 


on grounds only of religion, race caste, sex, 
place of birth or any of them. . In particular, 
this Article of Indian Constitution .insists that 
no citizen shall, on grounds only. of religion, 
race, caste, sex, place of birth or any of them, 
be subject to any disability, bability, restriction 
or condition with regard to access to shops, 
public restaurants, hotels and places of public 
entertainment ; or the use of wells, tanks, 
bathing ghats, roads and places of public resort 
maintained wholly or partly out of State funds 
or dedicated to the use of the general public. 
In order to prevent oppression or handicap for 
what are known as the scheduled castes and 
scheduled tribes in India power is acquired by 
the State to make special provisions for their 
advancement, specially in cases of socially and 
educationally backward classes of citizens. 
This principle of “protective discrimination” as 
a constitutional theory and constitutional 
practice is unique. I shall presently make а 
more detailed reference to it. Article 16 
provides for equality of opportunity for all 
citizens in matters of public employment to any 
office under the State. Article 17 abolishes the 
social evil of untouchability and forbids this 
practice in any form. The celebrated Article 
19 of the Indian Constitution confers the right 
of freedom to all citizens in respect of speech 
and expression, of peaceful assembly without 
arms, of associations or unions, of movement 
throughout the Indian territory, of residence 
and settlement in any part of India, of 
acquisition, holding and disposing of property 
and of practice of any profession, occuption, 
trade or business. No doubt, State has reserved 
the power to put reasonable restrictions on 
such freedom in public interest. The Indian 
Constitutional theory of “reasonable 
restriction" of civil rights is not exactly a 
variant of the American *due process of law". 
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India's Fundamental Rights їп two Articles 
21-22 of the Indian , Constitution are 'for 
protection of life of a person.. They also-provide 
for the right against exploitation of man, 
labour and child, right to freedom of religion 
and in particular cultural and educational rights. 
These cultural rights are important civil rights 
in India and are contained in Articles 29 and 
30 of the Indian Constitution. They proclaim 
that any section of the citizens of India having 
a distinct language, script or culture of its own 
shall have the rights to conserve the same, and 
that no citizen shall be denied admission into 
any educational institution maintained by the 
State or receiving aid out of State fund on 
grounds only of religion, race, caste, sex, place 
of birth orany of them. They expressly pro- 
vide that all minorities whether based on 
religion or language shall have the right to 
establish and to administer educational institu- 
tions of their choice, and the State shall not on 
any ground discriminate any of them on the 
ground that it is under the management of a 
minority, whether based on religion or language. 
India’s Bill of Rights also confers the right to 
constitutional remedies and access to courts. 


In the year after the Constitution in 1951 
the minorities represented a fairly large problem 
for civil rights in India. Out of a total Indian 
Population of that time of 357 millions, the 
Muslims were 35 millions, the Anglo Indians 
1,100 the scheduled tribes 19 millions and the 
scheduled castes numbered 50 millions. Apart 
from minorities of religion and culture, inferior 
social and economic status marks the main 
features of the backwark classes, who are 
subject of civil rights. Religious minorities, 
cultural minorities, linguistic minorities and 
backward and under developed classes are the 
four special problems for civil rights in India. 


3 


This will not be an appropriate place to 
discuss different aspects of civil rights as 
appearing in the many decisions of the State 
High Courts and the Supreme Court of India, 
for such an attempt will be more appropriate 
for a research Article, [ shall pick up an Indian 
constitutional novelty from an illustrative case 
law. In the well-known case of У.У. Giri vs. 
D.S. Dora А.Т.К. 1950 S.C. 1311 a fundamental 
issue Js raised namely, to what extent should 
effect be given to discriminatory provisions 
favouring scheduled castes and tribes as regards 
their representation in Parliament. Discrimina- 
tion in favour of the scheduled classes in 
Parliamentary representation 1s an exceptional 
case justified only by the existence of special 
conditions in India. Indeed the Indian 
Constitution contemplates the disappearance of 
those conditions in a short time when the dis- 
crimination will be abolished. Compare the 
provisions of Article 334 of the Constitution. 
In the case just cited the trouble arose over a 
Parliamentary constituency in the State of 
Andhra Pradesh which is a double-member 
constituency , with one seat reserved for 
scheduled tribes and the other was for general. 
Four candidates A, В, С, and D were 
nominated from the constituency to fight the 
election. C, D belonged to the scheduled tribes. 
At the election votes secured by the candidates 
were in order D,C, A and В. D secured the 
highest number. D was elected to fill the 
reserved seat and C, the general seat. A field 
the Election Petition challenging the validity of 
C’s election. His main contention was that he 
had offered himself as a candidate for the 
reserved seat and as such he was not entitled to 
be elected for the general seat. The alternative 
argument was that having once made his choice 
to contest the reserved seat he could not 
subsequently fall back upon his right to be 
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elected for the general seat.. The Supreme 
Court of India however rejected A's . contention 
and decided that merely because C had claimed 
the benefit of the reserved seat he should not be 
precluded from contesting the election for the 
generalseat. The principle that weighted with 
the Supreme Court was that although the 
constituency was a double-member constituency, 
that did not mean that there was a separate 
electorate or any separate constituency for the 
scheduled classes and that the same joint 
electorate goes to the polls to elect both the 
candidates. This decision is cited only as an 
illustration of the nature of civil rights involved 
in the minority problems in India and their 
political representations and specially as an ex- 
ample of the Indian constitutional theory of 
protective discrimination as against destructive 
discrimination. It exemplifies that persons 
belonging to the scheduled classes may confine 
themselves to the reserved seats alone but as 
citizens of India they -possess in an equal 
measure all the rights conferred upon other 
citizens and can equally contest election to 
general seats as well. 


In authorising preferential treatment for the 
backwards classes on the basis of membership 
in backward groups, India is making a great 
experiment with the method of ameliorating 
group differences which would perhaps come 
under constitutional prohibition in. dealing with 
minority problems in the United States. See 
Commonwealth of Pennsylvania vs. Board of 
Directors of City Trust 77 Supreme Court 806. 
The American observer is familiar with these 
processes designed to outline discrimination but 
will find this principle of protective discrimina- 
tion novel and strangle. This principle of pro- 
tective discrimination is a legacy of the British 
judicial and legal system in India. Towards the 


thé end of British period in India, preferences 
and arrangements for distribution of power and 
benefit according to membership in communal 
groups, were legally accepted methods for the 
distribution of the political balance of com- 
munities as well as for the amelioration of the 
conditions of the backward classes. The 
Constitution of India, in the light of that 
experience emphasises the use of this principle 
of protective discrimination for the improve- 
ment of the backward classes. 


This principle of protective discrimination 
demands extensive research and close study. 
The extent of preferences cannot be easily 
outlined. The Constitution gives no indication 
that the State need at all reserve any minimum 
number of posts іп public government services 
or seats in public educational institutions nor 
divert any minimum part of its resources to 
their benefit. Preferences are not mandatory 
but only permissible. The Constitution does 
not lay down any maximum or minimum limi- 
tations on reservations. The Supreme Court 
in Venkataram vs. State of Madras 1951 S.C.J. 
318 upheld reservation for Harijans and 
backward Hindus of four out of fourteen posts. 
In Keshab Ayangyr vs. State of Mysore A.LR; 
1956 Mysore 20 the Mysore High Court upheld 
a reservation of 7 out of 10 posts. The scope 
and operation of scheme for preferences are 
also debatable. 


This theory of porotectiv ediscrimination has 
raised peculiar problem about its scop and 
operation. Articles 15 (4) and 16 (4) of the 
Constitution provide for special consideration 
for Backward Classes, the former applying to 
the State in all its dealings, while the latter is 
limited specially to the field of Governmental 
employment. The generality of the meaning of 
*any special provision in Article 15 (4) and 
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“any provision” in Article 16 (4) makes it -wide 
enough to extend- “reservation” to include 
preferentail rules of recuitment, educational 
qualifications, age, etc. The unusal situation 
arose in Raghuramalu vs. State. of Andhra 
Pradesh A.I.R.-1958 А.Р. 129 where admission 
to State medical school was denied to Backward 
Classes candidates, although their scores were 
higher than candidates in the “general competi- 
tion” on the ground that the 15% quota of 
reservation for Backward Classes had been 
filled up. The court however saved the situation 
by interpreting that the reservation as a celing 
on admission must operate in favour of, and not 
in derogation.of the: Backward Classes. Thus 
if the Backward Classes secure more seats than 
are reserved for them, the reservation cannot 
be used to limit them to a prescribed number. 
Atthe same time the. courts in India have 
discouraged coddling with the “protective 
discrimination” and have ruled that members 
of Backward Classes are not entitled to compart- 
mental system of selection which transforms a 
“reservation” into a guaranteed number of seats 
in addition to those obtained by merit. See 
Puppala Sudarsan vs. State of Andhra Pradesh 
„ ALR. 1958 А.Р. 569. 


This principle of protective discrimination 
as an operating principle in defence of civil 
rights .is however limited to three categories, 
(1) Scheduled Castes, (2) Scheduled Tribes 
and (3) socially and educationally Backward 
Classes. The difficulty ` however is that the 
Constitution does not define these groups and 
peculiarly enough the Constitution does not 
provide any standard by which they may be 
determined. In respect of Scheduled Castes 
and Scheduled Tribes the President is em- 
powered to specify, after consulting the 
Governor of a State those “castes, races, or 


tribes and tribal communities” or parts thereof 
who. for the. purpose. of Constitution shall be 
deemed to be Scheduled Castes and Scheduled 
Tribes. _ Once specified, these lists however can 
not be varied except by an Act of Parliament. 
Preferences for a fourth group, the Anglo 
Indians,- are expressly provided and reserved 
posts in certain services and special grants to 
Anglo Indian education are guaranteed by 
Articles 336 (1) and 337 of the Constitution. 
But the larger group of socially and 
educationally Backward Classes is not only not 
defined by the Constitution but there is also the 
difficulty that there is no agency, like the 
President, to determine what that Backward 
Class is. But then Article 340 of the Constitu- 
tion provides for the appointment by the 
President of a Backward Classes Commission, 


“but only to investigate the conditions of such 


classes, the difficulty under which they labour, 
and to recommend steps to remove such 
difficulties and improve their conditions. This 
Backward Classes Commission was established 
in 1953 and the Commission listed certain 
standards with reference to trade and occu- 
pation, security of employment, educational 
attainments, . representation in Government 
services and position in social hierarchy. It did 
not however apply the standards directly to 
isolated classes of Backward persons but made 
an attempt to isolate Backwards communities. 
The units to which these standards were applied 
were for the larger caste and subcaste groups. 
The whole problem of differentiating a class 
characterising backwardness is full of legal, 
constitutional and ethical difficulties. If stand- 
ards of castes, religion or sect is to be applied 
they may lead to conflict of civil rights. It may 
be noteworthy to mention that the Indian 
Supreme Court in Venkataramana's case rejected 
the inclusion of Muslims and Christians as 
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Backward Classes and was silent as to the 
permissibility of the religious standard to define 
Backward Classes. The problem of civil rights 
is not to accentuate the differences of groups in 
castes, religion and tribes. An overemphasised 
minority orientation for Civil Rights creates 
strange results. For instance, bigamy isan 
offence for the Hindus, who аге the majority 
but not so for the Muslim minority in India. 
This discrimination is defended on the plea’ of 
protection of the religious susceptibilities and 
customs and habits of minority. Butif mono- 
gamy is a desirable ideal for the majority, and 
an accepted ideal for the secular State then this 
distinction is an indefensible practice of Civil 
Rights. This is only one example. There are 
many others whose analysis here time will not 
permit. 


There is a distinct and definite change in 
the modern outlook on civil rights all over the 
world. That change is not always liberal. 
Particularly after the Second World War there 
has been a decisively illiberal attitude. Legis- 
lative and executive action is tending in the 
direction of narrowing, curbing and in some 
cases even abrogating political and civil rights. 
New factors and new forces have been gathering 
strength since 1940. The present attitude all 
over the world seems to be to put a halt to the 
expansion of civil rights and their content. The 
basic principles of true democratic processes 
have not been assailed. But the economic, 
social and political climate created by the 
Second World War appears to have changed 
against civil rights. The present age is an age 
of great stress, conflict and tensions. The new 
factors responsible for this change in the climate 
are both internal and external. The vast 
industrial complexity and expansion, the rapid 
progress of under-developed continents and 


countries, the increase of population, the 
advance in technology, the rise and challenge of 
the science and concentration of economic 
units, the speed of life and habits, the sophisti- 
cation of existence, and an altogether impatient 
mood of the mind of modern map, have all 
radically and fundamentally altered the role of 
Government and the State. Far reaching State 
controls inevitably accompanied by enlargement 
of Governmental bureacracy, the persistent and 
perpetual efforts for meeting unfair and 
oppressive actions both of political as well as 
of econamic machinery have made the modern 
society so complex that standardization and 
conformity are the ruling ideas of the present 
time. Standardization and conformity are not 
conducive to expansion of civil rights. They 
leave little room for flexibility, tolerance and 
respect for differences. Maintenance of civil 
rights has therefore come to require not only a 
battle against Governmental power but a 
struggle against oppressive Governmental 
majorities. Paradoxically enough in such a 
battle the individual of the minority group is 
forced to look up to the Government for 
succour, and against whose increasing power 
he looks in turn for the defence of his civil 
Tights. 

This is not the whole picture. Techniques 
of political organisation and political appeal 
have radicaliy affected the problem of civil 
rights. The development of private associations 
of great power in almost every phase of 
national life, the growth of highly integrated 
and closely disciplined political parties, almost 
monolithic and streamlined, and the inevitable 
totalitarian techniques, have all their effect in 
prejudicing the cause of civil rights. Enor- 
mously difficult problems of national security 
in the atomic age have imperilled both the 
theory and practic of civil rights. 
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The crucial guestion before the world is, 
whether under new conditions of the modern 
world we shall continue to maintain not only 
our faith in civil rights but also our liberal 
practices of them within the processes of 
democratic freedom or whether the world will 
turn back upon the civil rights to adopt the 
tyranny of control and restrictions of spiritual, 
moral, mental, intellectual and academic free- 
‘dom, as a price for defence against overt and 
covert treachery and subversion. 


What strikes meas significant is that in 
this time of crisis the techniques, training and 
discipline of the legal method must play their 
responsible and important roles in defending, 
maintaining and upholding the values and the 
ideals of civil rights. In my view, two related 
legal institutions must play their significant part 
їп maintenance of civil rights. One is the 
Constitution of India which embodies in practi- 
cal form those guarantees of individual and 
minority rights and those restrictions on the 
exercise of Government and executive power as 
the very soul of democracy. In India this 
problem is of the utmost importance. Lament 
has been expressed that within the first fifteen 
years of the Constitution, all the amendments 
have encroached and not enlarged civil rights, 
in sharp contrast to the American constitutional 
amendments which are all in favour of the 
expansion of the civil rights. But then the 
liberal American constitutional amendments in 
favour of Civil Rights may be balanced against 
the pursuit for un-American activities and hunt 
for loyalty oaths. A new democracy of such 
vast proportions as India, need to be more 
cautious than the smaller but older and more 
experienced constitutional democracy of the 
United States under a written constitution. 
But then it proves how the world events and 


the world climate of the present age are against 
liberalising civil rights. The second legal insti- 
tution that must play its part in this critical 
juncture is the judiciary and its power of 
judicial review. The courts as the guardian and 
the final arbiter between the rights of the 
individual and Governments, of minority and 
the current majority, have a supremely respon- 
sible and difficult task to discharge. Great 
judicial statesmanship is needed for the solution 
of these current problems of law and statecraft 
in the field of Civil Rights. 


Civil rights in both under-developed or 
developed democracies demand great political 
judicial statesmanship. The clamour for rights 
has embittered many if not all relationships 
inside the State. But rights cannot be divorced 
from obligations. The constitutional jurispru- 
dence all over the world has been anxious to 
protect and guarantee civil rights. Whatever 


_is protected and guaranteed becomes weak and 


rickety in course of time. Civi] rights are no 
exception. Many of the constitutions in the 
world have their Bill of Rights. I have yet to 
see a constitution which provides for a Bill of 
Obligations. If rights can be enforced, defended 
and maintained and upheld in courts, J am 
waiting for a day when the basic obligations 
are equally enforced under judical sanctions. 
If that day comes than there perhaps may bea 
saner balance between rights and obligations. 
Otherwise the pendulum will swing from left to 
right and right to left. Expansion of civil 
rights continued under a liberal climate from 
the 19th century to the first decade of the 20 
century. Two World Wars and the fear of 
another in this atomic age have made the 
pendulum swing towards the right. The balance 
is not necessarily in the hands of law and the 
constitution. It is a moral, ethical and a spiri- 
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tual attitude, whose resources must also be 
summoned in defence of civil-rights. Without 
them and without the aid of such resources no 
legal or political guarantees can preserve civil 
rights in the modern world. The entire theory 
of legal sanctions to enforce Civil Rights is 
primitive and suicidal. If armies and riots are 
necessary to enforce Civil Rights then Iam 
afraid we are pursuing a self-defeating process. 
Of all legal and constitutional concepts in the 
world’s libraries of Jurisprudence, the one of 
Civil Rights has the largest ethical and spiritual 
content. It is wrong to treat Civil Rights as a 


mere legal or constitutional conundrum to be 
solved only by courts, lawyers and political 
agitators. They represnt the very basic values 
of human civilisation and its aspirations for a 
Juster Society for mankind. If it is not 
blasphemy to refer to the Bible on this topic, 
I shall say that Civi Rights demand an 
affirmative answer to the ancient, modern and 
recurrent question, “Do I love my neighbour 
as myself". lf not, then І am not practising 
Civil Rights. Let us not miss that simple truth 
in the modern noise of juristic and political 
controversies on Civil Rights. 


TTE an PARA all men created equal — equal in certain unallanable rights, 


among which are life, liberty, and the pursuit of happiness.” 


—Abraham Lincoln 
after the Dred Scott Case in 1857. 
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HOW ТО-ВЕ-А GOOD. LAWYER - 


By 


HON'BLE Мк. Justice D. М. SINHA 


Most law students; take up the study of the 
law for the purpose of practising in’ the law 
Courts. Some take it up for an additional 
qualification which will help them in getting 
jobs. These jobs may be judicial -or 
administrative- There is now-a-days a substan- 
tial demand for gualified lawyers in mercantile 
houses. A knowledge of law is welcome in 
practically all walks of Ше. This article is 
written for those who intend to practise in the 
law Courts, that is to say, those who will 
ultimately take up the career of a practising 
lawyer. In India, this is done by taking a 
degree in law (L.L.B. or B.L) and then enrolling 
as an advocate. In Calcutta Bombay & Madras, 
where the dual system prevails, one could also 
qualify as-a Barrister from one of the four Inns 


of Courts in England—Lincoln’s Inn, Middle . 


temple, Inner temple and Gray’s Inn. A 
barrister pleads but does not act. An advocate 
may both act and plead, but if he intends to 
practise in the original side of the Calcutta 
High Court, he can only plead and not act. 
A lawyer can also be enrolled in the Supreme 


Court, according to the rules framed by that 


Court. 


The first thing that a student of law, inten- 
ding to practise in the law Courts asks, is as 
to be prospects of success. 
an easy one to give. Ina sense, the prospects 
are glittering. Those at the top of the 


profession make enormous incomes, but the `` 


way to the top is so arduous and subject to so 
many hazards, that the saying—““Many are 


The answer is not 


called but few chosen", is. fully applicable to 
the profession of a lawyer. But there are 
cogent reasons for this and it will be useful to 
discuss them here. 


It must not be fargotten at any time that 
the profession of Jaw is a profession of experts. 


. The technique of law is no less complicated 


than that of Engineering or the medical 
profession. No one will handover the running 
of a complicated machinery to а person unless 
has thoroughly mastered the mechanism of it 
and knows just what to do for running it, for 
maintaining its efficient running, and knows 
exactly "what was required to be done in an 
emergency, for example, when there was a 
break-down. Similarly, no one would entrust 
a brain-surgery to а person who could not 
Operate upon a boil! These techniques are 


however notlearntin a day. Firstly, there is 


the theory to be learnt. Without learning the 
theory of mechanics, a person can not bea 
mechanical Engineer, although he can be a 
*mistry. Without knowing the theory of 
physiology and medicine a person could be a 
quack, but not a doctor. But, a knowledge of 
théory is not enough. In order to be a good 
Engineer or a doctor, one must have practical 
training over a long period. The same is the 
case with lawyers. To bea good lawyer, one 
must of course be well-acquainted with the 
theory of law. But a pure academical knowledge 
of law is ‘not enough. Just as an Engineer 
must go through a long course of apprentice- 
ship, so a lawyer must go throngh a Jong course 
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of training in the actual handling of cases, 
before he can арреагіп Courts and become а 
real practising lawyer. Our law colleges are 
so constituted, as to impart а knowledge of the 
theory of law. But there is no arrangement 
for the imparting of a practical knowledge of 
the working of law in the law-courts. An 
attempt is sometimes made to impart such 
knowledge by the holding of ‘moot-courts’. 
But any one acquainted with them knows how 
different they are fromthe real thing. 
Therefore,when a lawyer emerges from the law 
colleges, with his beautifully embossed degree 
and his shiningr robes, he gets his first shock, 
in learning that he is actually in no position to 
start gathering in the golden harvest! It will 
take a long period of apprenticeship, full of 
hard struggle & bitter disappointment before 
he can earn his first fee, I mean earn it in the 
real sense of the word. Like everything else, 
the rapidity of success in this direction, depends 
upon oppurtunity. There are many fortunate 
persons, perhaps sons of successful lawyers, 
who have ready-made backing, as soon as they 
emerge from the law-colleges. But, by and 
large, in the majority of cases, oppurtunities 
have to be created by hard work and perse- 
verence. Having watched the profession of 
law for half a life-time, I would say that 
oppurtunity & backing counts, but ready-made 
oppurtunities seldom work out in the long run. 
Those who have too easy a run, in the prelimi- 
nary stages, seldolm learn the virtue of plodding 
& patient work. They are elated by the ready 
Success and the very ease with which success 
comes, becomes a curse in the longrun. I 
have seen persons with tremendous backing, 
gather a practice quickly, propped-up by com- 
plimentary briefs. It is however like setting up 
а house оп bamboo-poles. As soon as the 
props are taken away, the edifice collapses ! 


In my opinion, so far as the career of law 
is concerned, there is no short-cut to success. 
If is best, that one takes the long and arduous 
path, and receives a thorough training, which 
will help him ultimately to deliver the goods. 
I have often been asked as to what qualities 
are required for becoming a successful lawyer. 
These qualities are so many, that it fully 
explains why there are so few successful men 
at the top of the legal profession. Firstly a 
successful lawyer must be throughly conversant 
with the theory of law. This knowledge should 
not be merely an academical knowledge, or 
what is known as ‘book-knowledge.’ It must 
bea deep knowledge which comes of an intense 
study of the law. Lawyers of the old school 
used to be thoroughly grounded on juristic 
principles and not merely a repository of case 
law. I remember, my father telling mea story 
about the late Lord Sinha. Не used to say 
that upon a given point, he could not always 
say what the law was, but what it *Should be." 
А case was once going on before an English 
judge and on the first day of hearing, Lord 
Sinha (S.P. Sinha as һе then was) could not 
attend. The counsel for the other side cited 
a decision of Jessel М.К. and the authority 
was apparently so much on all fours that 
everything appeared to be lost. In the evening 
there was a consultation at the house of Lord 
Sinha. Upon hearing the proposition, he gave 
the opinion that it could not possibly he 
correct, upon the facts and circumstances 
prevailing in India. To say that ‘Jessel M. В. 
was wrong, was startling proposition. However, 
the juniors worked upon it throughout the 
night and discovered that Lord Sinha was right ; 
because Jessel М.К was basing his decesion 
upon the peculiar doctrines їп English law 
relating to *Real Property, andit had no 
application to India, where the law relating to 
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property was different. Next day, Lord Sinha, 
explained this in Court and won his case! On 
another occasion I remember hearing the late 
Mr. L.P.E. Pugh explaing in Court the principles 
relating to the law of perpetuities, as delienated 
in the leading case of *Tagore vs. Tagore'. It was 
a rare treat to hear the exposition of the juristic 
principles involved. I can think of no one 
to-day, who can explain such juristic principles 
with the depth and lucidity with which Mr. *Pugh 
explained this complicated branch of the law. 


Lawyers to-day are seldom bothered to 
acquaint themselves with juristic principles and 
are bogged down by a plethora of case laws. 
Digists of cases are more important to them 
than basic principles. The quality of lawyers 
is consequently coming down progressively. 


But theory alone is not enough. А lawyer 
conducting a case must have numerous other 
qualifications. He must have the “рїї of the 
gab'asitis popularly called. He must have 
himalayan patience and consummate skill in 
handling human beings. A wide knowledge of 
human behaviour is essential. That is why, 
wedo not have great cross-examiner to-day 
like the late Mr. А. М. Chaudhury or Mr. B. C. 
Ghose. Mr. А. ЇЧ. Chaudhury had а large 
Commercial practice and he was particularly at 
home with marwari witnesses proving ог 
seeking to prove marwari books of account. 
For this, he acquired an intimate knowledge of 
marwari accounting & was prefectly at home 
with ‘Budi’ and Sudi which is so confusing to 
the average junior ? | 


The late Mr. B. C. Ghosh had such a 
charming personality, that he at once disarmed 
the witness whom he was cross examining. He 
gently led him to'a position from which he 
could not extricate himself 1 
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The personality of a lawyer is also of the 
greatest importance. І had not the good 
fortune of seeing Sir Rash Behari Ghosh, 
practising in the law courts, but І am told that 
he had such a giant personality, that people 
used to flock to him, even when he was scarcely 
able to move, owing to ill-health. Even to 
know that he was in a case, was psychologically 
of electrical effect, both upon his client, as well 
as to the opposite side. It had a marvellous 
effect upon the Bench as well, because the 
Judges looked upon this great a lawyer with 
deep respect. The bench knew that every 
word spoken would be pregnant with meaning, 
backed with a deep knowledge of the Jaw. 
They knew that the time of the Court would 
not be wasted and that they would get the 
maximum assistance that it was humanity 
possible to get. 


But more than anything, a successful lawyer 
must be a great general. After all, clients 
brief lawyers to win their cases and they will, 
in the ultimate analysis, go to a lawyer who 
will deliver the goods. The hearing of a case 
may be likened to a field of battle. The lawyer 
fora particular side must, not only deploy his 
wits, but also exercise tact, discresion and be 
prepared to make instant decisions. He must 
know when to attack when to retreat. Victory 
does not always depend on the basic merits of a 
case, although theoretically that should be so. 
Many a case has been won through a strategic 
retreat rather than a rash advance. It will 
thus be seen that cases are won by wide 
experience rather a theorietcal knowledge of 
law. 


In a field of battle, the victorious general 
is of ccurse entiled to high praice, but a 
general who fights a losing battle with his back 
to the wall & salvages something out of certain 
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defeats is also deserving of our encomium. It 
is the same in а Court of law. Experienced 
lawyers will no doubt lead their clients to 
victory in most cases which may be termed as 
‘good’ cases or ‘borderline’ cases. But, it is 
their performance in bad cases that demons- 
trates their real capacity. It is surprising to 
see how many good cases are spoilt by in- 
competent lawyer and how many bad cases 
are saved from destruction by the careful 
handling of a tactful lawyer. The good lawyer 
knows & fully recognises the value of a good 
settlement. This calls for instant decisions and 
а thorough knowledge of the case. It also 
depends upon the personality of the lawyer. 
The late Mr. Sailendra Nath Banerjee had a 
masterful way of settling cases. His vast 
knowledge of law, his amiable nature, his spirit 
of give-and-take was such that he was able to 
settle a great many cases to the statisfaction of 
both parties concerned, even before the cases 
were heard in Court. The junior who spurns 
the offer of an excellent settlement. Might be 
doing untold harm to his client. After all, 
litigation is always а glorious uncertainty and 
the golden moment may not come again. This 
however does not mean that a lawyer should 
be permeated with a spirit of surrender. He 
should be utterly fearless of external pressures 
or internal cowardice at all times. Не is, at 
most times, the arbiter of his client's fate, 
whose property or even life and liberty is in 
his sacred keeping. But courage does not rule 
out a fair compromise. The knowledge of 
when to drive a hard bargain, and when to 
climb down gently, comes from experience. 
This is what distinguishes а great lawyer from 
the common run. It is what clients pay for and 
explains the disparity between the golden 
harvetas the at top and the meagre pickings atthe 
bottom. Another great virtue of a good lawyer 


is patience and good humour. By being acid 
in Court, very little is gained except that it 
alienates the sympathy of the court and makes 
the opposite party obdurate. On the other 
hand, fairness and good humour always wins 
friends, and extracts sympathy, both from the 
bench and the bar. But the greatest virtue of 
а lawyer is honesty. He must be honest to 
his client and make his cause his own. It is 
said of the late Mr. Longford James, that һе 
always considered his client to be in tbe right, 
and was ruthless in pursuing the interests of 
his client, which he placed over everything 
else, A lawyer must also he bonest with the 
court. Unless he has a reputation for being 
fair and honest, the court can not place that 
amount of confidence in him, which is essential 
for success. Once the court finds that a lawyer 
cannot be trusted, it is but natural that it will 
have to spend extra-caution in weighing every 
statement made at the bar by him and this is 
bound to delay the trial, and ultimate success. 
The first thing that a lawyer must do is to gain 
the confidence of the court and its wholesome 
respect. That is the secret of success. It is 
apparent then that a really good and successful 
lawyer must be a paragon of virtues. He must 
be learned in law and ар expert in human 
behaviour ; he must be a good speaker, a clever 
tactician, a good general anda man of many 
parts. He must have a wide knowledge of 
every spare of human life. He must have an 
intimate knowledge of men and their ways. 
No wonder that the student of law who emerges 
from his cocoon as a gaudy butterfly, with his 
shining robes and his resplendant brief-bag will 
have to wait a very long time until his robes 
are frayed and his bag is filled. But the 
process is a miracle that is daily performed and 
it may be performed by any one of you. 
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The Law Teachers and Students 


By 


HOon’BLE MR. Jusric S. А. MASUD 


The ambition of all teachers should be not 
only to creat an intellectual fervour in there 
students and to impart knowledge to them but 
also to win spontaneous love and respect from 
them. It is true that the establishment of such 
a relation does not depent upon teachers alone, 
butin view of the fact that the students 
comprise inexperienced young boys and girls 
with immature knowledge апа limited 
experience, the primary responsibility to take 
initiative and to foster an atmosphere of cordia- 
lity and dependency lies on the teachers. The 
task becomes onerous particularly in the case 
of teachers in law. Here we are concerned 
with adult post-graduate young men and women 
who, endowed with a sense of independent 
judgment, are naturally reluctant to shower 
compliment on any person, be he a teacher or 
not, unless they ore objectively convinced of 
their teachers virtues. The opportunities which 
are available to the students to make a proper 
assessment of their teachers, the forum where 
they get a chance to evaluate their intellectual 
and human qualities are important occasions 
where by a slow gradual process the teacher- 
student relationship is established. The healthy 
understanding can thus be achieved by the 
mutual realization of their respective duties 
and obligations. 


Herein lies the unfortunate anomaly. It is 
one thing to formulate duties and obligations 
and another thing to implement them in day 
to day life. It is unfortunate that in all spheres 


of Ше in ош country this state of affair is 
continuing. Apart from a few inspiring 
exceptions, it is common thing to find that 
person in social, political and religious life 
never practise іп their daily life what with 
pomp and grandeur they propound in there 
speeches and writings. The comon people can 
no longer Бе disillusioned by their false 
pretensions. The unfortunate result is that 
people are losing faith in ideals and universal 
values of life. If these social and political 
leaders and contemporary intellectuals do not 
change lock stock and barrel if they are not 
made to realise the futility of pretensions and 
expediency the national problems in our 
country would continue to remain dangerously 
unsolved. This incongruity spells disaster in 
the field of education if the teachers are not 
inspired with the idealism of Ashramaor Gurus 
who at one time used to infuse young growing 
minds with intellectual quest for truth in a 
spontaneous, all-pervasive atmosphere of love 
and duty. Although the background of such 
an exclusive ashramic life is no longer existing 
or possible in these modern days, the teachers 
can associate with the students in a perpetual 
strenuous effort of understanding the students’ 
individual personal problems in a spirit of 
broad sympathy and understanding. Lawyers 
comprise an important section of intelligensia 
who are responsible for changing the destiny 
of a nation and, therefore, the law teachers who 
are makers of the future of these useful citizens 
should be very much conscious of the 
responsibilities. 
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It cannot be denied that the obligations and 
resposibilities of the teachers іп Law cannot be 
discharged without the cooperation of the 
students ; but at the same timeit should be 
remembered that an interest and enthusiasm 
should be instilled into the minds of the young 
students and this can only be possible if 
teachers show their ability and understanding 
in their contact with the students. Here one 
thing should not be forgotten that the teachers 
should not be asked to teach on all possible 
branches of law on the plea of admunistrative 
expediency. The Law teachers should have а 
specialized knowledge on the subject which 
are asked to teach and they should be equipped 
with the contemporary thoughts and views on 
the subject. The Law teachers either through 
written notes or by oral presentation should 
not only make the lectures interesting but also 
informative and helful. It is no use to give 
pedantic and bighly intellectual lectures which 
the students cannot follow. А teacher whose 
teachings are not understood by students is as 
much a failure as a lawyer who cannot explain 
his ingenious arguments to the Judges. Lastly, 
a teacher, be he a part-time or a whole-time 
must give sufficient time and thought for the 
benefit of the students. When he would come 
to the class he should look happy to meet the 
students and must not give ап impression that 
he is a tired and worried man. Не should not 
be hasty and rush through the particular 
subject in a clumsy and hapazard manner. On 
the contrary, he should invite the students to meet 
him outside the class for dissolving any query 
or doubt whieh might have been aroused in the 
lecture room or outside over the subject. 


Students, on the other band, should not 
have defeatist mentality. There should not 
be any inferiority complex about their intellec- 
tual or intrinsic qualities. They should not 
only be serious in their own studies and have a 
disciplined outlook on life, but they should 
make ita point to approach their respective 
teachers in a spirit of cordiality and demand 
tuition and clarification of the question posed 
in their minds. Students should not develop 
the habit of concentrating on and cramming 
set questions for the purpose of passings the 
examinations. They should not only study 
the main text-book or the statute book as the 
case may be, but they should try to supplement 
their knowledge by making use of books or 
articles written by other writers ог 
commentators, Students are the future hope 
of our nation. They comprise a section of 
people who are not always guided by political, 
egoistic or mundane considerations. .Unlike 
the social апа political leaders and industria- 
lists and salaried people, their activities are 
primarily based upon M healthy idealism. 
Inspired by noble sentiment and patriotic 
impulses they often rise to the occasion and 
revolt against the anti-national and anti-social 
forces and compel the perpetrators to mend 
their ways. This responsibility necessitates 
seriousness in studies and disciplined habits in 
their personal life. If, therefore, the countries 
welfare and progress are to be cherished 
students must accept Б1414|51875185 wes аз (һе 
sumum bonum of their Ше and this fulfilment 
the teachers' foremost  responsibilty is to 
dedicate themselves to the cause of the 
students. 
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На Century 


Ts SAMUEL В. HOROVITZ 


(Continued from previous issue) 


Of the Employment. 
Many compensation experts were of the 
impression that the words “of the employment” 


were used merely to complete the sentence’ 
that one could not say that workers were to be 


compensated for a “personal - injury by 
accident arising out of and in the course of”— 
of what? 
sentence ending. 


(1) Federal relief workers and local welfare | 


recipients. 


The legislators who set up compensation 
acts little dreamed that the later depression 
of 1929, withits subsequent relief work, and 
latter the alphabetical federal-state projects 
(WPA, ERA etc.) would make the words “of 
the employment” a source of prolific litigation. 
In addition, is it “employment” fora recipient 


б- 241. 


“Of the employment” made а good 


of city-charity to chop wood for his grocery 
order? Are immates of the Odd Fellows 
-Home or Salvation Army hotels “employed ?” 


` Is it employment or charity exercise? If a 


laborer on the welfare rolls worked side by 
side with a regular city worker and a stone 
crushed both at the same time, was one the 
recipient of charity ( non-compensable ) and 
the other a wage-earner (compensable)? If 
convicts are put on the road to work, are they 
“employed” or can reasons be fouud to deny 
recovery ? | 


In spite of the. modern concept of the 
dignity of labour, some courts: have placed 
state, county and city welfare recipients?41 in 
the same class as outright * paupers," whether 
the assistance .came from public or private 


"sources, Recipient of help from private 
sources (or employers) are obtaining “charity” 





Scordis' 's Case, 305 Mass. 94, 25 N.E. 2d 266 (1940).. “working out $8.50 welfare 


one оп ash ише at 35 an hour, broke leg...not employment but statutory relief. 


Accord: Valvada v. City of Grand Rapids, 264 Mich. 204, 249 N.W. 823 (1933)... 
citizens needing public aid аге in sense wards of municipality, got labor scrip good at city's 


store. 


Contra : Blake v. Dept. of Labor, 196 Wash. 681, 84 P. 2d 365 (1938). 


Contra ; Hendershot v. City of Lincoln, 136 Neb. 606, 286 N.W. 909 (1939)...sewer 
project, used federal funds, but run by. city, is employee...leading case, with complete 
discussion of both welfare recipients, and those whose funds came from federal relief, per 


Paine, J....work had substantial economic value. 


ye 


“See also note 246, post. 
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and hence are hot employed, e.g., an inmate of 
Ше Odd Fellows Home 243 who occasionally 
worked and received small sums for odd jobs. 
But a Salvation Army worker 248 or a hospital 
interne 344 is “employed” and not an object 
of charity or philanthropy. The city or town 
welfare-assisted worker is either not “employed 
or a “ward of the municipality,” the object of 
statutory ‘‘relief’—and beyoned the scope of 
workmen's compensation relief 2345 


Fortunately the weight of authority for 
local welfare recipients is contra and the 
majority of courts recognize that the unfortu- 
nate victim of such a work-accident is an 
employee, even though the state's county's, or 
municipality's purpose in giving him work was 
to aid its citizen. 246 A pauper is still a human 
being with civil rights, and employable. 


Federal relief workers were usually granted 





242. Seymour v. Odd Fellows Home, 267 N.Y. 354, 196 N.E. 287 (1935)... mere 
gratuity, no contract of hire, where inmate is allowed “pinmony” for occasional odd work. 


243. 


Hall v. Salvation Army, 236 App. Div. 199, 258 N.Y.S. 269 (1932)...got $3.00 


weekly for helping cook, in addition to free board and room...though inmate was employee 
under contract of hire, wages figures at $13.50 weekly. 


Accord : Schneider v. Salvation Army, 217 Minn. 448, 14 N.W. 2d 467 (1944)...got 
board, room and $5 a week, though applicantfor help. 


244. Bernsein v. Beth Israel Hospital, 236 N.Y. 268, 140 N.E. 694 (1923)...hospital 


interne, without cash wages, is employee. 


245. 


See Scordis's Case, supra note 241. 


246. Industrial Commission v. Mc Whorter, 29 Ohio St. 40, 193 N.E. 620 (1934), and 
cases there cited...work-relief workers, paid in groceries or cash are unlike “paupers”... 
compensation awards created social justice, avoid “charity” which municipality would have 
would have to given relief workers in most injury cases if held outside of compensation act. 


Arnold v. state, 233 Iowa 1,5,6 N.E. 2d 113 (1942)...held employee of county (not of 
state) although “on relief"...pay in groceries rather than cash, immaterial...in keeping with 


*humanitarian purposes of act, “per Sager, J. 


Hendershot v. City of Lincoln, 136 Neb. 606, 286 N.W. 909 (1939)...a leading case, 
city sewer project with federal funds...work of substantial economic value. 


Blake v. Dept. of Labor, 196 Wash. 681, 84 P. 2d 365 (1938)...city and relief agency 
sent worker to camp on road constructions job...city gave board and room, clothing, relief 
agency gave $3 a week in cash...held, city employee...compensable...job was part of develop- 
ment by city of hydroelectric project, of substantial value. 
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relief as state, city or county employees, а “federal” and not a state “employee” 
controlled by them. 347 However, the WPA 
and ERA or similar worker was sametimes 
denied relief by the state court because he was for relief to a federal act. 248 


(question of right to control) and was referred 





See also McLaughlin v. Antrim County Road Commission, 266 Mich. 73, 253 N.W. 
221 (1334)...formerly on welfare list, but took job at 25 cents an hour for county road 
commission, not poor relief. 


City of Waycross v. Hayes, 48 Ga. App. 317, 172 S.E. 756 (1934), 


Clark v..N.D. Work. Comp. Bureau, 66 N.D. 17, 262 N.W. 249 (1935)...worker gave 
notes to county for amount of relief, and then worked off the payment of the notes. 


Weber County-Ogden City Relief Committee v. Industrial Commission, 93 Utah 85, 
- 71P. 24177 (1937). 


Contra : McBurney v. Industrial Accident Commission, 220 Cal. 124, 30P. 2d 414 
(1934)...receiving aid from public funds, is ward of county, no contract, though getting definite 
sum per hour or day...but was “made work” on drainage. 


Oswalt v. Lucas County, 222 Iowa 1099, 270 N.W. 847 (1937)...indigent put to work 
on county roads...no “contract,” not “employee” of county, under the facts. 


Jackson v. N.C. Emergency Relief Adm., 206 N.C. 274, 173 S.E. 580 (1944). 

State ex rel. State Board of Charities etc. v. Nev. Ind. Comm. 55 Nev. 343, 34P. 2d 
408 (1934). 

See also 21 Indiana Law Journal, No. 4 (July 1946), pp. 565-567. 


241. Doyle V. Commonwealth of Pennsylvania, 153 Pa. Super. 611, 34 A, 2d 812 
(1943)...claimant operating roller on WPA job remained employee of highway department, 
and not loaned to WPA. 


Cates's Case, 297 Mass. 178, 8 N.E. 2d 12 (1937)...evidence indicated the city retained 
right to control. 


Commission v. School District, 252 App. Div. 714, 298 N.Y. Supp. 793 (1937)... 
teamster on project initiated under CWA, but continued under TERA and school board, 
collects under state compensation act. 


248. Donnelly’s Case, 304 Mass. 514, 24 М.Е. 24 327 (1939)...evidence showed 
federal administrator had control...so referred to federal act. ERA, Act of 1936, U.S.C. Sup. 
ІП, Title 15, sec. 728, extending the provisions of the act of Feb. 15, 1934 (48 U.S. Sta. at 
Large 351) to federal relief cases, where state act does not apply. 


See 20 Rocky Mountain Law Review, No. 2 (Feb. 1948). pp 172-173 for criticism of 
“informal” federal act “trials,” especially note 605. 
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(2) Convicts 


As for prisoners or convicts, some states 
have read in the reguirement that the employ- 
ment be voluntary, and thereby have denied 
awards to all prison inmates. 349 To deny 
an award against a private employer or a 
highway or other state department which 
“borrows”? the prisoner for regular outside- 
prison work is to insert into our compensation 


adeguate reason for not insisting.that outside 
employers insure convicts under the local 
workmen's compensation act. Assuming the 
convict cannot make a “contract” 359 with the 
jail authorities, contracting the prisoner out to > 
a private or other employer raises a different 
question. Thus California properly permitted 
an award of compensation against its own 
highway department which borrowed prisoners 
for work, even though the employment was 


acts the intolerable continental law of civil 
death for all temporary convicts. There is no 


not strictly voluntary. 251 Апа. North 
Carolina, Maryland and Wisconsin by statute 





249. Greene’s Case‘ 280 Mass. 506, 182 М.Е. 857 (1932)...since fortied by Massa- 
chusetts statute to the same effect-St. 1930, ch. 159. 


Lawson v. Travelers Insurance Co., 37 Ga. App. 85, 139 S.E. 96 (1927), and cases 
cited. 


Shain v. Idaha State Penitentiary, 77 Idaho 292, 291 P. 2d 870 (1955)...see excellent 
suggestions in concurring opinion by Smith, J. 


Cf. Moats v. State, 215 Md. 49 136 A 24757 (1957)...inmate of state trainidg school 
not workman employed for wages. | 


250. Some states do not reguire а “contract” of employment, e.g., in South Carolina 
a policeman is under the act, as all municipal employees except such as are Elected come 
under the act...Green v. City of Bennettsville. 197 S.C. 313, 15 S.E. 2d 334 (1940). See many 
other cases of non-contractual employees, especially where only “appointment” is needed, in 
Horovity, Workmen' Compensation, pp. 190-193. Note also the cases of “implied” 
contracts, set forth on p. 208, n. 92. 


See also Pruitt у. Harker, 328 Mo. 1200, 1209, 1210, 43 S.W. 2d 769 (1931)... 
unnecessary to show an express contract between a father and his minor son...“in the service 
of another,” “under апу appointment”...is “a workmen"s compensation act rather than ап 
employee’s compensation act.” 


251. California Highway Commisfion v. Industrial Accident Commission, - 200 Cal. 
44, 251 P. 808 (1926)...convict lost his eye in highway blast, got 75 a day, under 
“convicts Road Camp Bill, “permitting highway department to use convicts. Held: he is an 
employee, as that act restored limited civil rights. (But see now ch. 653, Cal. Laws of 1927, 
expressly excluding convict labor on state roads). m 
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compensate some injuries to convicts. 258 


Reading in the word “voluntary” before 
the word “employment” in statutes using only 
the word “employment”, is unjustifiable 
judicial fiat. It is not read in for (1) taxpayers 
working out their road taxes against their 
will, 958 or for (2) persons impressed into 
service by police or sheriffs brandishing a 
revolver under the citizen’s nose...not really 
contractual free choice. However, ‘such 
employment properly is considered as done 


222 


under ап “implied contract” when the 
impressed worker is injured while helping the 


police or sheriff. ?54 


(3) Шера! employment (of adults and minors) 


Employments which are prohibited com- 
pletely (e.g., houses of prostitution, speakeasies 
during prohibition) 258 taint the work connec- 
ted therewith. Where the entire employment 
is illegal per se, the workers injured therein 
normally have no remedy. 


North Carolina passed a statute to make sure that certain convicts have compen- 


sation rights...see amendments of March 15, 1941, see. 14, ch. 120, Public Lews 1929 as 
` amended...where the results of the injury continued after discharge from jail. 


So did Maryland...Art. 101, 1939 Code, see. 47, 


See also Wisconsin Laws, 1951 C. 539...benefits available on parole as well as on 


discharge. 


253. 


Germantown у. Industrial Commission, 178 Wis. 642, 190 N.W. 449 (1922)... 


“his election to рау in labor implied a contract of service.” 


But see Board of Trustees of CruchoTwp. v. State Industrial Commission, 149 Okla. 23, 
299 P. 155 (1231)...statute compelled every able bodied male to furnish labour on the road, 
subject ty penalties for misdemeanor in case of default...not township employee, no contract 


of hire. 


Substitute, allowed by statute, injured operating a road grader, broke collar bone. 


254. Mitehell у. Industrial Commission, 57 Ohio 319, 13 М.Е. 2d 766 (1936)...deputy 
sheriff about to arrest a dangerous criminal verbally ordered claimant to assist, saying “in the 
name of the law you are a deputized sheriff”...claimant killed in auto accident after arresting 


prisoner...held, deputized employee of country. 


Babington v. Yello Taxi Cerp., 250 N.Y. 14, 164 N.E. 726 (1928)... “cabby” impressed 
into service by policeman...taxi employer, not police department, held liable for workmen’s 


compensation. 


Accord : Egan’s Case, 331 Mass. 11, 116 N.E. 2d 844 (1954). 


Cf. Tennis v. City of Strugis, 75 S.D. 17, 58 N.W. 2d 301 (1953)...citizen asked by fire 


chief to help, had heart attack...held employee. 


255. Herbold у. Neff, 200 App. Div. 244, 193 N.Y.S. 244 (1922)...bartender during 
prohibition cut self on bottle...criminal offence to sell liquor, business itself entirely illegal. 


5 
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But where the general employment is legal, 
the fact that the employee may violate a law 
in obtaining the employment is not а bar, 
especially where the injury has no direct 
relationship to the illegalty. Hence а streat 
car conductor who lied in writing (a local 
criminal offence) abont his former discharge 
elsewhere (for failure to ring in fares) was not 
denied compensation when injured by an 
electric shock due to his employer’s overhead 
defective trolley. 258 Nor was compensation 
denied to a waitress injured in a fire, though 
she illegally got a percentage of the price of 
the liquor sold to customers. 257 


The business itself being legal, the illegal 
employment of minors does not deprive the 
minor or his dependents of their workmen’s 
compensation rights. The fact that the law 
forbade the minor as well as employer to do 
the work is no defence to the employer or his 
insurer, 258 


By decision in some states, the minor can 
collect workemen’s compensation and if there 
is neglieegnce, the parent may also sue in 
tort. 889 As to the minor, his -workmen’s - 
compensation rights are often held to be 


De et ee EN 
Accoro : Swihura v. Aorowits, 242 N.Y. 523, 152 М.Б. 411 (1026)...beer deliveryman 
injured in automobile, but in illegal employment...claim dismissed. 


256. Kenny v. Union Ry. Co. of N.Y.C., 166 App. Div. 497, 152 N.Y.S. 117 (1915)... 
false statements in no way contributed to the cause of death. 


Accord : Long v. Big Horn Construction Co., 75 Wyo. 276, 295P. 2d 750 (1936)...70 
year old man lied about his age...rigid rule against employment of any over 65...hit by power 
shovel : board refused award as younger mnn with more agility might have avoided accident. 
Reversed, and award ordered...voidable but not void contract. 


257. Mass. Bonding & Ins. Co. v. Industrial Accident Commission, 19 Cal. App. 


583, 65 P. 2d 1349 (1937)...night club hostess. 


258. Pierce's Case, 267 Mass. 208, 165 N.E. 636 (1929)...killed in fireworks plant. - 


259. King v. Viscoloid, 219 Mass. 420, 106 N.E. 988 (1914). 


Allen v. Trester, 112 Neb. 515, 199 N.W. 841 (1924)...contrary provision in statute is 


unconstitutional. 


Roxana Petroleum Co. v. Cope, 132 Okla. 152, 158, 269 P. 1084 (1928)...parents' rights 


not taken away by implication. 


Contra ; Wall v. Studebaker Crop., 219 Mich. 434, 189 N.W. 58 (1922), and Navack 
v. Montgomery Ward & Co., 158 Minn. 505, 198 N.W. 294 (1924)...statute puts minor in 
adult class. See discussion in Horozitv on Workmen's Compensation, pp. 323—328. 
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exclusive. 260 By statute in many states 
double and triple damages against the employer 
are allowed for the illegal employment of 
minors. 261 


(4) Spouses 
Although most compensation acts are silent 


260. Slavinsky v. National Bottling Co., 


as to the employment of spouses, some deny 
compensation to а wife employed directly by 
the husband. Although physically “in the 
employment," and. actually drawing wages, 


and even if the insurer accepts premiums on 


her wages, a few courts, reasoning along old 
common-law lines, deny awards. 203 А wife, 


267 Mass. 319, 166 N.E. 821 (1929). 


“Могееп v. Vogel & Bros., 231 N.Y. 317, 132 М.Е. 102 (1927)—minor under 16 gave 
wrong age, guardian sued for negligence— must take workmen's compensation. 


22 Allen v. Trester 112 Neb. 515, 199 N.W. 841 (1924). 


By statute, some states give the minor the option to claim compensation or damages... 
Illinoies Kentucky, New Jersey and North Dakota. 


In Kansas the employee probably has his choice, by decisions : Common Law suit 
lies...Les v, Kansas City P.S. Co., 137 Kan, 759, 22 P. 2d 942 (1933)—minor worked on dairy 


truck at night in violation of law. 


Compensation may be obtained— Dressler v. Dressler, 167 Kan, 749, 208 P 2d 27 
(1249)...minor son, employed by parents without work  permit...employers' failure to 
comply cannot be used as shield against minor— lived at home, but drew $30 weekly ; had 
separate bank account; and social security tax paid on him like all other regular employees. 


Damage suits permitted, though compensation denied : 
Widdoes v. Laub 33 Del. 4, 129 A. 344 (1925) —minor illegally employed has no rights 


under workmen's compensation act. 


Wlock v. Fort Dummer Mills, 98 Vt. 449, 129 A. 311 (1925)—contributory negligence 
is no defence in tort suit, workmen's compensation inapplicable. 


‘Knoxville News Со. v. Spitzer, 152 Тепп. 614, 279 S.W. 1043 (1925)...even though 


minor lied about his age. 


“For further cases involving rights of minors employed illegally, see Horovitz on 


Workmen's Compensation, pp. 181. 315-316. 
161. 


Double compensation ; Wests Case 313 Mass. 146, N.E. 2d 760 (1943)...by 


statute double compensation is provided for illegally employed minore...employer's ignorance 


of age defence. 


Treble damages : Bloomer Brewery Inc. v. Industrial Commission, 239 is. 599. 2 N.W. 
2d 253 (1942)—even though minor gave wrong age—so as not to emasculate one of the 


purposes of the child labour law. 
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they argue, cannot make а “contract” with her 
husband, and husband and wife are one and he 
is the one. 298 The better reasoned cases point 
out that wbile marriage may forbid a valid 
contract between spouses for household work, 
it does not give the husband the right to 
compel his wife to work in his factory or shop 
for him ; and when she does and he pays her 
wages, she is an employee by contract, express 
or implied. 


In an age where married women's statutes 
permit women to do business, vote, and other- 


wise create equality with men, it is a blot on 
the humanitarian purposes of workmen’s 
compensation to allow insurers to escape 
liability, especially when her wages are figured 
in the premiums. 


Hence the majority of the states which have 
passed on this question, and оп related 
questions, have recognized the realities of 
modern business and marital relations, and 
have awarded compensatidn where one spouse 
in fact works for the other. 284 





262. Humphrey's Case, 227 Mass. 
Case, 324 Mass. 755, 85 N.E. 2d 331 (1949). 


166, 116 N.E. (1917), re-affirmed in Flaherty's 


Accord : Bendler v. Bendler, 3 N.J. 161, 69 А 2d 302 (1949)—strong dissent. 


Wilhelm v. Industrial Commission, 399 Ill. 89, 77 N.E. 2d 174 (1948)...but based. on 
express Illinois statute which reads : “Neither husband or wife shall be entitled to recover 
any compensation for any labor performed or services rendered to the other, whether in the 


mangaement of property or otherwise." 


263. 


Foster v. Cooper, 197 So. 117 (Fla. 1940)... “She has no separate legal existence, 


husband and wife “are in the eyes and contemplation of law but one person.” Held husband 


and wife cannot be partners. 


264. Nesbit v. Nesbit, 102 Ps. Super. 554, 157 A. 519 (1931). 


Keid v. Reid, 216 Lowa 882, 249 N.W. 387 (1933)...services in husband's shop are 
beyond scope of those demanded by marital relation and she may make contract for such 


work. 


Where premiums were accepted, insurer liable on estoppel: McLain v. National 
Mutual Casualty Co., 28 So. 2d 680, 684 (La. 1946)—husband working for wife, collects. 


Where the wife was on of two partners, her spouse (husbrnd) recovers—Klemmens v. 
North Dakota W. Comp. Bureau, 54 N.D. 496, 209 N.W. 972 (1926). 


Michigon by statute in 1953 includes spouses who are regulariy employed on a fulltime 


basis of pay and hours, unless specifically excluded from the policy of compensation insurance. 
In Michigan even working partners may insure themselves : see Callie v. Detroit Auto 
Accessory, 224 Mich. 703, 195 N.W. 667 (1923)—constitutional for statute to include working 
members of a partnership when receiving “wages.” 
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And regardless of the weight of authority, already done sufficient demage, appearing in 
the weight of reasons today favors -disguised gard 3685 elsewhere in workmen’s 
compensability. . | - A compensation cases, and should not be exten- 

Antiquated common-law principles have ded to spoues. Courts have repeatedly urged 


California permits husband-wife labor contracts—Cal. Civ. Code, secs. 128-159. 


I Larson’s Workmen’s Compensation (1952), P. 691, points out that there are probably 
five or six million married women gainfully employed in the United States, and hundreds of 
thousands who are, business proprietors and executives. “Of these many work for or employ 
their husbands. It is anachronistic indeed to deprive the spouse of compensation protection 
when in every other respect the status is one of employment, merely on the strength of the 
obsolete. rule left over from a time when the only services that could be affected by such a rule 
wore domestic services which the spouse was bound in any case to perform by the obligation 
of the marriage relation. 


“This general attitude disfavoring technical husband-wife contract disability appears 
to have widespread acchptance, and most courts will get around the disability it there is any 
possible legal ground to do so.” 


Hense the use of estoppel and partnership entity as different from the spouse who is 
one-half of the partnership entity. Even at common law,a woman run down by her own 
husband can collect from his employer whose truck did the damage! Pittsley Adm’r v. David, 
298 Mass. 552, 11 N.E. 2d 461 (1937). 


See also Horovitz on Workmen’s Compensation (1944) pp. 299-201, adding: “And a 
wife’s compensation action against an insurance carrier is not a suit against her husband,” 
anymore than a suit against the husband’s employer is a suit against the husband, 


Note also that in N.C. by statute a woman can sue her own husband for negligence in 
auto cases. In allowing damages, Devin, J. said, in King v. Gates, 231 N.C. 537, 57 S.E. 2d 
765, 767 (1950), 5 МАССА Law Journal 221-222-“The legal disability of a married woman 
was originally based on a common law fiction of the unity of husband and wife. Her legal 
existence during coverture was deemed incorporated in that of her husband, and neither could 
sue the other for a personal tort....But the fiction of the wife’s merged existence has long since 
been exploded. Both by statute and by judicial interpretation her disabilities have been 
removed. Nor does any principle of public policy in North Carolina now exempt her 
husband from civil liability for the injury and death of his wife proximately caused by his own 
negligence." 

Even at common-law suits between husband and wife for negligence increasingly are 
allowed. Leach v. Leach, 227 Ark. 599, 300 S.W. 2d (1957). See discussion of this case and 
others by Prof. Lambert in 20 МАССА Law Journal 329.331. And see Dean Pound's 
comment in 15 МАССА Law Journal 384; “It is gratifying to see this remnant of the 
common-law disabilities of married women disappearing from the books." 


See also 35 Cornell Law Quarterly, No. 4 (Summer 1950), pp. 804-846, and also 6 
NACCA Law Journal 241-242. 


Finally, even in Massachusetts, where the spousal disability has its deepest roots today 
a wife may sue her husband's employer for negligence even where her husband is the negligent 
servant-Pittsley Adm's v. David, 298 Mass. 552, II N.E. 2d 461 (1937), cited above. 


265. Tort considerations not applicable in workmen's compensation case...Wilkins, 
C.J., in Baran's Case, 336 Mass. 342, 345 М.Е. 2d 726 (1957)—hit by bullet, old contra case, 
based on common-law reasoning, reversed. 
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the use of common sense 296 instead of 
common-law in connection with this new type 
of humanitarian, liberal  legislation...and 
common sense indicate that when a woman 
actually works for her husband and draws 
wages, she is an employee. The income tax 
laws and similar laws apply to her wages, 
wherever earned, and a fortiori workmen's 
compensation laws should protect her when 
injured working for her spouse. 


(5) Minor Children 
The overwhelming weight of authority 


“ 


permits minor children, actually working for 
their parents, to collect  workmen's 
compensation.?87 The technical disability some- 
times applied to the husband-wife cases is not 
carried over to their children. The courts hold 
that the act of a father or mother in employing 
the child creates at least a partial emancipation, 
removing to that extent any disability which 
might otherwise exist.58 This is another illus- 
tration of the proper flexibility of workmen’s 
compensation law in discarding or overcoming 
narrow common-law concepts in favor of those 
supported by common sense. 


ESS, 


“Care must be taken lest long judicial habit in tort cases allow judicial thought in 
compensation cases to be too much influenced bysa discarded or modified factor of decision” — 
Stone, J. in Hanson v. Robishek-Schneider Co., 209 Minn. 596, 277 М.Е. 19 (1941). 


Courts have difficult time eliminating tort concepts, per Goldmann, S.J.A.D., in Martin 
v. Snuffy’s Steak House, 46 N.J. Super. 425, 134 A, 2d 789 (1957)...aggressor in work-assault 
prevails, despite fact that at common-law he would have been denied relief. 


Negligence no bar in compensation case...Porter v. S.C. State Hospital, 234 S.C. 50, 
106 S.W. 2d 670 (1959)...penicillin administered regligently...died of shock. 


See also note 97, supra. 


266. “Common sense viewpoint of the average man, “per Conway, C.J., Schechter v. 
State Ins. Fund, 6 N.Y. 2d 506, 190 N.E. 2d 656 (1959). 


* Common sense, everyday realistic view,” 


' per Mr. Justice Minton, in O'Leary v. Brown- 


Pacific-Maxon, Inc., 340 U.S. 504, 71 S. Ct. 470 (1951). 


See also note 12, supra. 


267. Cheney v. Dept. of Labor & Industries, 175 Wash. 60, 64, 26 P. 2d 393 (1933)— 


minors deemed emancipated by operation of law. 


Van Sweden у. Van Sweden, 250 Mich. 238, 230 N.W. 191 (1930)...agreement to pay 


wages was special or partial emancipation. 


Denius v. N.D. Work. Comp. Bureau, 68 N.E. 506, 281 N.W. 361 (1938)—minors 
expressly under the act, and fact that father was employer no defence, as hiring son is a 
special or partial emancipation—no formality needed. Son here took place of a regular 


employee. 
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Incapacity or Disability 


It is not enough for а worker to prove that 
he received a “personal injury by accident 
arising out of and in the course of the 
employment." If he wishes to receive his 
weekly compensation, he has stil another 
hurdle...proof of incapacity or disability. 


Most states requires such proof of disability 


39 


a compensable injury, apart from “schedule” 
or “specific” payments. The words “incapacity” 
and “disability” are usually interchangeable,? ^? 
and are used to denote the same thing-loss 
of wage-earning power, whether due to actual 
physical disability or to inability to obtain a 
job (where the inability is traceable, in part or 
in whole, to the injury), or to a combination??? 
of physical disability and inability to obtain 


or 1ncapacity before an award can be made for work. 


But there must be a bonafide contract of hire, and not mere occasional services and 


payments that might be expected within a family. Holt Count v. Mullen, 126 Neb. 102, 252 
N.W. 799 (1934) : Caldwell v. Caldwell, 55 So, 258 (La. App. 1951). 


268. 


In Dressler v. Dressler, 167 Kan. 749, 208 P. 2d 271 (1949)...15 year old son fell from 
ice truck—parents as employers paid him $30 weekly, paid social security tax ond treated him 
like the other regular employees, though he lived at home “free” (without paying room and 
board)—insurer did not even raise question of child not being employee of parents. 


Sec cases in note 267, supra. 


269. Kuhnle v. Dept. of Labor & Industries, 12 Wash. 2d 191, 197, 120 P. 2d 1003 
(1942)—statute used words “permanent total disability" but Robinson, C.J. rightfully speaks 
of *incapacity." 

Dameron v. Spartan Mills, 211 S.C. 217, 220, 44 S.E. 2d 465 (1947)— Taylor, J. 


properly used the words “ incapacity for work is total “interchangeably with “during such 
total disability." 


270. Fennelli's Case, 289 Mass. 89, 193 N.E. 885 (1935)— eye blinded, yet worked for 
years until factory moved..no one for over one year would hire him. Held, totally 
incapacitated. 

Black Mountain Corp. v. McGill, 292 Ky. 512, 166 S.W. 2d 815 (1942)...disability 


does not refer solely to physical disability refers to loss earning power and includes inability to 
secure work. 


Ball v. Wm. Hunt es Sons, Ltd. (1912) A.C. 496, 5 W.C.C. 459—Lord Atkinson said: 
“The words “incapacity for work" may mean physical inability to work so as to earn wages, 
or it may-mean inability to obtain employment due to the belief of employers in the unfitness 
of the workman to perform work owing to the injury they perceived he has suffered." 


Sullivan's Case, 218 Mass. 141, 105 М.Е. 463 (1914) — lost arm, was unable for 6 months 
to market his remaining ability to work-total disability, instead of partial, awarded. 





While in most cases incapacity for work is 
due purely to physical disability, there can be 
incapacity, i.e., loss of wage-earning capacity, 
after the physical disability has ceased, e.g., 
after a crushing-injury to the bones of the head 
and one eye, the worker is physically able to 
work, but no one wants the unsightly looking 
worker near them. He might as well be 
bedridden,?"1 say the courts. Hence disability 
awards without physical disability may be 
proper. 


Most of the acts fail to define “disability” 
or “incapacity.” In the United States the 
methods of awarding compensation for 
disability, and the type of disability benefits 
provided, vary from state to state.?72 


The conclusion seems  inescapable that 
there is no present possibility of creating 
uniformity out of various ways of compensating 
the various disabilities. Scrapping all the acts 
and starting a new on this question is to indulge 
in useless speculation ; and courts will have to 
do their best to determine the local legislative 
meaning... meaning which often  defies 
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disentanglement. 


But there are certain large principles on 
the subject of disability which have а common 
thread throughout the compensation acts 
nationally and internationally. The ensuing 
discussion is based on the decided cases over 
the last half-century. 


(1) 


АП courts артее that if the disability isa 
physical one and wholly prevents an employee 
from working, temporary total insapacity 
payments are due, e.g., while in the hospital 
undergoing treatment, or at home under the 
doctor's care, the enployee is considered totally 
incapacitated. Clearly, weekly total incapacity 
payments are due. So the majority of courts . 
tule, even though a liberal employer continues 
to give the absent employee the amount of his 
“wages, and deducts the “wages” from his 
income taxes. If a contfact is to be implied 
that the “wapes” are to cover the weekly 
compensation plus a “gift” of the excess, more 
than the mere continuance of “wages”? should 
be shown. 


Total Incapacity 


Accord : Plumlee v. Maryland Gas. Co., 114 Tenn. 497, 101 S.W. 2d 664 (1947). 


211. 


Fennell's Case, 289 Mass. 89, 193 N.E. 885 (1935)—employee testified that 


after the injury resulting in the loss of an eye he did better work than before, but that 


employers seeing the eye would not hire him for about a year. 


Held, totally incapacitated 


for that entire period-he might as well have been bed-ridden so far as earning wages were 


concerned. 


272. See Bulletin 161 (Revised May 1960), State Workmen's Compensation Laws, U.S. 


Dept. of Labor, Burean of Labor Standards. 


wide basis. 


Excellent Tables and discussion on a nation- 


273. Hathaway v. N.E. State Police, 57 М.М. 747, 263 P. 2d 690 (1953), 13 МАССА 


Law Journal 51-52...continued payment of claimant's salary did not amount to a payment 
of compensation so as to suspend his right to sue under the compensation act...salary here 
like gratuity or sentimental gesture...captain of state police (claimant) had heard attack 
following emergency search party. 
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And even where the injury clears up, if 
because-of the effects of the injury no one will 
hire the employee, he continues to be tem- 
porarily totally disabled, e.g.,a waitress is badly 
burned about the face, neck and arms, and the 
resulting scars are so horrible that no customer 
will let her wait on him. Until she learns 
another trade and can get another job she might 


as well be confined to her home, although 
physically she is able to earn.?7* So, too, a 
disfiguring loss of an eye may delay the 
obtaining of a new job, and during the delay 
total incapacity payments may be due.?7? 


And total disability payments may be due 
where the disability is part physical and partly 





McChee v. Sinclair Refining Co., 146 Kan. 653, 73 P. 2d 39 (1937)...no agreement that 


“wages” were in lieu of compensation. 


Modern Equipment Co. v. Industrial Commission, 237 Wis. 


517, 20 N.W. 2d 121 


(1945)...по compensation credit for paying full wages.. employee was brother and money 
paid is “wages” pure gift, though taken off employer’s income taxes. 


See Paramount Pictures v. Snow, 213 Ark. 713, 212 S.W. 2d 346 (1948). 
Shaw’s Case, 247 Mass. 157, 141 М.Е. 858 (1923)...part of wages during post-injury 


work was gift. 


See also: 


Middleton у. City of Watertown, 70 S.D. 173. 16 N.W. 2d 39 (1944). 


Where an employer is a self insurer and continues the full wage while employee is out 
of work, an inference may be made that part of it represents the weekly compensation 


payments due. 
P. 508 (1921). 


Mercury Aviation Co. v. Industrial Accident Commission, 186 Cal. 


375, 199 


Creighton v. Continental Roll & Steel Foundry Co., 155.Pa Super. 165, 38 A. 2d 337 
(1944)...credit indicated if no work done, but some work will rule out credit. ` 


Where the employer gives occasional sums to the employee, as needed, credit is denied 


іе. purely a gratuity. 
2d 904 (1929). 


Hartford Accident & Indemnity Co. v. Hay, 159 Tenn. 202, 17 S.W. 


Where the “wages” were reasonably intended to include “compensation” tlie credit is 


only for the part equal to the weekly compensation. 


Neb, 612, 24 N.W. 2d 561 (1946). 


Elliott v. Gooch Feed Mill Co., 147 


274. See Fennell's Case, 289 Mass. 89, 193 N.E. 885 (1935)...one eye blinded, worked 
for years, but when factory moved, no new employer would hire him...totally disabled for 
the 60 weeks he was unable to get employment on account of the unsightly eye. 


For excellent definition of total disability, see Lee v. Minneapolis St. Ry. Co., 230 


Minn. 315, 41 N.W. 433 (1950), per Matson, J... 


“Ап employee who is so injured that he can 


perform no services other than those which :аге so limited in quality, dependability, or 
quantity that a: reasonably staple market for them does not exist, may well be classified as 


totally disabled.” 


275. See peci note, Fennell,s Case. 
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due to the workers inability to market his 
remaining capacity for work, e.g., the one- 
armed or other severely injured man may 
- finally be ready physically to return to work, 
but for a time no one will hire a cripple ; 
during that time payments for total incapacity 
may continue, though the physical disability 
itself may be considered partial only. The 
criterion is loss of earning power and that is 
not necessarily proportional to bodily functional 


276. 


disability.? 16 


Awards of continuing temporary total 
disability properly and exceptionally have been 
upheld for very serious injuries even during 
periods when the seriously crippled worker 
was “paid” high wages.277 


In addition, in many states а seriously 
injured worker has the benefit of the odd-lot 


J.A. Foust Coal Co. v. Messer, 195 Va. 762, 80 S.E. 2d 533 (1954), 14 NACCA 


Law Journal 132-135, per Whittle, J....total wage loss by reason of partial physical incapacity- 
loss of earning power may be greater than bodily functional disability ; total compensation 
due when unable to market his remaining capacity for work...33-1/2 per cent physical 


disability translated into 190 per cent wage loss. 


Castle v. City of Stillwater, 235 Minn. 502, 51 N.W. 2d 370 (1952), 10 МАССА Law 
Journal 109...permanent total disability though doctors testified to only 30 per cent permanent 
loss of bodly function in a 69 year old Chief of Police. 


Sullivan’s Case, 218 Mass. 141, 105 N.E. 463 (1914)...one armed man. 


Schnatzmeyer v. Industrial Commission, 77 Aris. 266, 270 P. 2d 794 (1954). 


. Roller v. Warren, 98 Vt. 514, 518, 129 A. 168 (1925)...inability to do or to secure work 


because of injury, creates disability. 


Rodriguez v. Michael A. Scatuorchin, 126 А. 2d 376 (N.J. 1956)..arm injury, coupled 
with meagre education and inability to speak English...dis?bility held total and permanent. 


Czeplick v. Fatnir Bearing Co., 137 Conn. 454, 78 A. 2d 339 (1951). 


Matter of Jordan v. Decorative Co., 230 N. Y. 522,130 М.Е. 634 (1921) ..hernia, but 
cannot refuse a job without giving a reason and expect compensation. 


See also discussion of Shaffer v. Midland Empire Packing Co., 127 Mont. 211, 259 
P. 2d 340 (1953) in 12 NACCA Law Journal 55-59. 


See also cases in note 270, supra. 


277. National Fuel Co. v. Arnold, 121 Colo. 220, 214 P. 2d 784 (1950)...paraplegic due to 
spinal cord injury...though he took courses and worked sporadically and made $5, 500 in 11 years, 
total temporary then total permanent continued. Insurance carrier may not “take advantage 
of the fact that this unfortunate young man who, perservering to the utmost, had at times, and 
under unusual circumstances, been able to obtain some employment, and work his undoing 
in the matter of compensation vouchsafed by statutory enactment," per Hilliard, C. J. 
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or nondescript theory, e.g., ifa worker is so 
maimed, crippled or injure as to make it 
obvious that he will not be employed “in any 
well-known branch of the labor market...if, 
in other words, the capacities for work left to 
him fit him only for special uses,” he may be 


considered an “odd-lot” or “nondescript” in 
the labor market.?79 If then, the employer 
cannot show that a customer can be found who 
will take him (thus shifting the burden of proof 
to the employer), the workman is entitled to 
total incapacity payments.? 7? 


Cornett-Lewis Coal Co. v. Day, 312 Ky. 221, 226 S.W. 2d 951 (1950)...crooked leg, 
knee infected...given temporary total though part of period he actually worked in the mine... 
“disabled for performing the usual tasks of a workman.” 


Texas Indemnity Ins. Co. v. Bonner, 228 S.W. 2d 348 (Tax. Civ. App. 1950)...dise 
injury, despite being wracked with pain he did some work, getting old pay at regular job... 
total disability upheld ; accord : Great American Indemnity Co. v. Segal, 229 F. 2d 845 (5 Cir. 


1956). 


Taber v. Tole, 362 P. 2d 17 (Kan. 1961)...heatstroke injury...yet went to college, became 
teacher...but no physical change in back...as medically disabled as ever...permanent and total 
payments ordered, despite earning $3, 900 a year as teacher. Increased wages is not test, still 
unable “to perform work he was able to perform prior to his injury’’...that is “the test by 
which compensation is measured”’...new skille no defence to permanent total award, though 


statute permits review of awards. 


See also additional cases in note 302, post, and especially note 318, post. 


278. Cardiff Corp. v. Hall (1911) 1 K.B. 1009, 1020, 4 B.W.C.C. 159. 
Eastern S.S. Lines v. Monahan, 21 F. Supp. 535 (Dt. C? Maine, 1937). 
Kuhule v. Dept. of Labor, 12 Wash. 2d 191, 120 P. 2d 1003 (1942)...a “great many 


courts have adopted" the “odd-lot doctrine." 


It applies to temporary total disability as wellas to permanent total disability...Hood 
v. W. Oil & Fat Co., 272 Mich. 190, 261 N.W. 295 (1935). 


A man might be an odd-lot in the labor market, even though his employer has found 


work for him for a member of years...Kirby v. Howley Park Coal Co., 


(C.A. 1920) 


13 B.W.C.C. 168 


Cardozo, J., said the odd-lot doctrine applied to a common laborer sustaining a hernia 
Jordan v. Decorative Co., 230 N.Y- 525, 130 N.E, 634 (1921). 


See Justice Matson, in Lee v. Minneapolis Street Railway Co., 230 Minn. 315, 41 
N.W. 433 (1950)...absence of reasonably stable market for injured worker's services, as total 


disability...sporadic employment no bar. 


279. Cardiff Corp. v. Hall, (1911) 1 K.B. 1009, 1020, 4 B.W.C.C. 159 and cases in 


preceding note, supra. 
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As the word “incapacity” came from the 
English act, English cases are of weight 
thereon. 


(2) Partial incapacity 

Where the employee can do lighter work, 
even though not his old work, and such lighter 
work is available, most courts hold that the 
administrator has the power to reduce his 
compensation from total compensation to 
partial compensation.*®1 And this is true even 


though the worker fails to take such work. In 


such case, in some states, the administrator 
of his own knowledge?8? can find the amount 
he believes the worker would be able to earn 


in the open labor market, and set that amount 
as the earning capacity. The difference 
between his old former wage and the new 
earning capacity would determine the amount 
of partial compensation due. 


Conversely, the fact that the tnjured worker 
has earned his old wage fora time does not 
saddle him forever with a post-injury earning 
capacity equal to his old wages. If be is laid . 
off, or quits for reasonable cause, or is 
compelled to retire, or ceases work for any 
reasonable cause, and the effects of the original 
injury have not ceased, an award of partial 
compensation will be upheld.?8? 





280. Sullivan's Case, 218 Mass. 141, 105 N.E. 463 (1914). 


281. 


Percival's Case, 268 Mass. 50, 167 N.E. 352 (1929). 


O'Reilly's Case, 265 Mass. 459, 164 N.E. 440 (1929)... “But in the absence of testimony 
as to the earning capacity of the employee, the members of the board are entitled to use their 
own judgment and knowledge in determining that guestion.” 


See Horovitz, Practice & Procedure under the Mass, Work. Comp. Act (Hildreth 


Boston 1930), pp, 46—48. 


282. See preceding note, supra. 


Kacavisti v. Sprague Electric Co., 102 N.H. 266, 155A. 2d 183 (1959), right thumb 
subjected to repeated trauma, cleaning wires, blistered...Superior Court said no evidence upon 
which to determine earning capacity for 10 per cent permanently-incapacited bruised thumb 
except “by speculation"...remanded, direct evidence not required. Court should use its 


“judicial discretion" in determining the loss. 


This should be measured by the effect upon her 


ability to earn and not by the percentage of her permanent disability. 


283. (1) Compelled to retire : William v. Metropolitan Coal Co., Ltd., (1948) W.C.R. 


112, High Court of Australia...pneumoconiosis: 


(2 Factory closed : McKeon's Case, 326 Mass. 202, 93 N.E. 2d 534, 6 МАССА Law 
Journal 89...able to work at full wages until layoff, despite silicosis...can perform other work 
of а less remunerative kind, but cannot continue his old work. 


(3) Factory moved : Dounelly's Case, 243 Mass. 371 (1923)...watchman worked as 


doorkeeper with truss (hernia). 
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(3) Effect of economic rises and falls in 
wage levels...unreliability of post-injury earnings 


Most acts intend that disability payments 
should reflect that true wage loss, i.e., the 
drop m earning ability or capacity due to the 
injury. 


If there were no economic rises or falls in 
wages, there would exist very little trouble in 
assessing such loss. If $75 was the average 
original wage, and after losing 3 fingers the 
worker could at best get a $50 job, his wage- 
earning capacity would be reduced one-third, 
or $25. And even if he refused for insufficient 





reasons of his own to take the $50 job, the 
administrator could set his earning capacity 
at $50. However, suppose that after the 
injury, economic conditions were so poor that 
the 975 job dropped to $60 and the $50 job 
dropped to $35. 


Nearly all statutes provide that “the original 
wage, i.e., his “average weekly wages" remain 
fixed in computing the amount of compensation 
later due. But they also provide that his 
partial compensation shall not be fixed by the 
“actual” wages earned thereafter but by the 
“average weekly wage he is able to earn 
thereafter." 284 





Accord : Refused to move 40 miles away : Percival's Case, 268 Mass. 50, 167 N.E. 
352 (1929)...loss of leg, reasonable to refuse move family. 


(4) Temporary layoff: Dragon’s Case, 264 Mass. 7, 161 N.E. 816 (1928)...loss of 2 
fingers, awarded 25% partial...could not do things he did before the accidend...cut down his 


chances of getting work during law-off. 


(5) Subsequent blindness, refused offer of work : Birch Bros. Ltd. v. Brown (H.L. 


(1931), A.C. 605, 24 B.W.C.C. 255...as to second eye partial blindness was non-industrial : 
House of Lords held is was error to reduce total to partial compensation even though insurer 
offered bonafied job as cleaner in their own office...but worker could not do it as practically 
blind. 


(6) Quit to take lower paying job: Bajdek’s Case, 321 Mass. 325, 73 N.E. 2d 253 
(1947)...stock clerk injured 3 fingers badly, took less dexterous job as inventory clerk job when 
he heard men were about to be laid off and he had no sufficient seniority... let for clerical job 
at less pay...award of partial upheld. 


(7) Out of work generally: Loss of fingers, arms...visible injuries...without more 
support awards of partial disability, during non-working periods...furnishes some evidence of 
incapacity...Morrell’s Case, 278 Mass, 485, 487, 180 N.E. 223 (1932), and Manley’s Case, 282 
Mass. 38, 184 N.E. 372 (1933). 

284. See, for example, G.L. (Ter. Ed.) ch. 152, sec. 35 (Mass). 

Korobchuk's Case, 277 Mass. 534, 536, 179 Х.Е. 175 (1931)...“Under the statue, G.L. 
ch, 152, section 35, it is not the wages actually earned after the injury that are the basis of 
deciding the earning capacity”...but the board can on proper evidence find that what he 
actually earned was what he was able to earn. 
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Under such wording the amount to be  considered.*9" In short, the $75 is to be 
considered is his ability to earn, and not his measured against his ability to earn $50, and 
actual wages.?95 And his ability to earn isto the effect of the depression in dropping his 
be measured under the same market conditions post-injury wage to $35 is to be ignored.?5* 
as existed at the time of his original injury.??* ^ His earning capacity has been reduced $25 and 
Economic changes, up or down, cannot be пої $40. 


т na ee мыш э i nlii 

Board can find he was “able to earn” more than he actually earned...Durney's Case, 
22 Mass. 461, Ш М.Е. 166 (1916)...post injury wages disregarded, as affected by depression. 

Smith у. Paper Co., 238 App. Div. 690, 266 N.Y.S. 160 (1933)...fractured patella, got 
$5 at newsstand...Board could give him anearning capacity higher than the $5 actually 
received. 

285. Lavallee’s Case, 277 Mass. 538, 179 N.E. 214 (1931)...diminished capacity 

. resulting from the injury, and not actual post-injury earnings if affected by depression. 

Accord : Lumber, Mutual Gas. Ins. Co. v. O’Keeffe, 217 F 2d 720 (2 Cir. 1954)... 
earning capacity found to be less than actual post-injury wages...serious back injury. 

Carignan у. Winthrop Spinning Co., 95 М.Н. 333, 63А. 2d 241 (1949)...the test is 
“earning capacity," not actual wages. 

New Haven Road Const. Co., 87 N.H. 163, 175 А. 818, 820 (1934)... “ability to ‘earn, 
rather than his actual earnings should be used to measure the value of his working capacity 
after the injury.” 

286. Whyte v. Industrial Commission, 71 Ariz. 338, 227 P. 2d 230 (1951), 7 NACCA 
Law Journal 105-107, 7 

Carignan у. Winthrop Spinning Co:, 95 М.Н. 333, 63 А. 2d 241 (1949), per Blandin, 
J,...parital compensation may be awarded, although as a result of a general wage increase the 
post-injury wages were higher than before the accidént. Тһе test is “earning capacity," not 
actual wages which are “but one of the evidentiary facts to be considered." | 

287. Whyte v. Industrial Commission, 71 Ariz. 338, 227 Р..24 230 (1951) citing 
Durney's Case, 222 Mass. 461, ПІ М.Е. 166 (1916). 

Peak v. Nashua Gummed & Coated Paper Co., 87 N.H. 350, 179A. 355, 357 (1935) per 
Woodbury, J....if he was “for any reason, either over or underpaid” after his return to work, 
then his wages would not show actual earning capacity. 

“The fact of increased or decreased earnings has no essential relation to earning 
capacity”...industrial Commission v. Royer, 122 Ohio St. 271, 171 N.E. 337, approved and 
quoted in State v. Industrial Commission, 50 N.E. 2d 680, 683 (Ohio App. 1943). 

See also note 286, supra. | 

288. Durney's Case, 222 Mass. 461, III М.Е. 166 (1916)...post-injury wages not 
binding on board...proper to find his actual post-injury wages (913.20) were less than his 
earning capacity, set by the board (at $15.00)...were it nat for the depression, board found he 
could have earned $15...and changes іп wage levels due to economic conditions must be 


disregarded. The “injured employee, in common with others, must bear the loss resulting 
entirely from business depression." 
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Similarly, if a $75 worker after the injury 
prefers to take and does take a $35 job, when 
his earning capacity justified a $50 (i.e., he 
could have earned $50 despite his injury) the 
administrator must ignore the actual wages 
earned ($35) and consider only the difference 
between $75 and $50, and not the $35 actually 
earned. So the courts have held. 28? 


The reverse is also true. If after the 
orininal injury, the $50 post-injury job because 
of economic conditions rises to $65, the 
employee’s earning capacity remains at $50, 
and the actual wages earned ($65) must be 
ignored by the administrator. His findings 
should state that the actual wages do not 


represent the true “earning capacity” and 
ignore the actual wages.?90 


In short, actual post-injury wages can be 
ignored whenever they are “ап unreliable basis 
for estimating capacity. Unreliability of post- 
injury wages may be due to number of things : 
increase in general wage levels since the time 
of accident ; claimant’s own greater maturity 
or training; longer hours worked by the 
climant after the accident ; payment of wages 
disproportionate to capacity out of sympathy 
to the climant; and the temporary and 
unpredictable character of  post-injury 
earnings." 391 


289. Durney’s Case, 222 Mass. 46], III N.E. 166 (1916). 
White v. Industrial Commission, 71 Ariz. 338, 227 P. 2d 230 (1951). 7 МАССА Law Journal 


105-107. 


Smith v. Tonawanda Paper Co., 238 App. Div. 690, 266 N.Y.S. 160 (1933). 


Lavallee's Case, 277 Mass. 538, 179 N.E. 214 (1931)...may give higher earning capacity 


than actual wages received. 


290. Whyte v. Industrial Commission, 71 Ariz. 338, 227 P. 2d 230 (1951). 


Shaffer v. Midland Empire Packing Co., 127 Mont. 211, 259 P. 2d 340 (1953), reviewed 


іп 12 МАССА Law Journal 55—59. 


Carignan у. Winthrop Spinning Co., 95 М.Н. 333, 63 А. 2d 241 (1949), 3 МАССА Law 
Journal 177...partial compensation awarded although as a result of a general wage increase 
the employee’s earnings were actually more than he received before the accident. 


State v. Industrial Commission, 50 N.E. 2d 680 (Ohio App. 1943)...error to deny 
continuing compensation for double hernia merely because he continued to work at old wage : 
earning capacity, not actual-earnings govern...error for Board to make a rule in advance for 


2 weeks compensation if operation is refused. 


Luchedbach S.S. Co. v. Norton, 96 Е. 2d 764 (3 Cir. 1938)...economic general 


increases, partial despite earning full wages. 


291. 


Larson, Workmen's Compensation Law (1952), p. 6, $57.21 (citing many cases). 


о 
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In short, it has been held uniformly, ‘states 
Larson in his recent well-annotated book 
“without regard to statutory variations in the 
phrasing of the test, that a finding of disability 
may stand even when there is evidence of actual 
post-injury earnings equalling or exceeding 
those received before the accident.??? 


- And the recent as well as the. older cases 
have uniformly upheld findings of weekly 


disability compensation, whether partial, perma- 


nent partial or total compensation, even where 


the post-injury wages equalled or exceeded the 
original wages at the time of injury.??? -~ 








292. 2 Larson, Workmen's Compensation Law (1952), p. 5, $57.21, and cases cited. 


Prof. Riesenfeld i is in accord : 


“Accordingly, the receipt of the same or higher wages 


after the injury, especially for the same employer, does not necessarily bar the finding of 
disability any more than the continued lack of employment is conclusive of disability" (citing 

cases) in “Contemporary Trends in Workmen's Compensation for Industrial Accidents Here 

and Abroad. 42 California Law Кетен No. 4 (Oct. 1954). at р. 554. - 


293. 


Goodyear Tire & Rubber Со. v. Downey, 266 Ala. 344, 96 So. 2d 278 (1957)- 


permanent partial disability of the body as a whole...broken leg, 2 men helped employee after 
injury, fact that no substantial decrease in post-injury wages is no bar to award. 


Karr v. Armstrong Tire & Rubber Co., 216 Miss. 132, 61 So. 2d 789 (1953), 
П МАССА Law Journal 93...error to депу permanent disability because post-injury wages 


were higher. 


Smith v. Perry Jones, Inc., 185 Kan. 505, 345 P. 2d 640 (1959)...20 per cent permanent 


partial disability, though earning old wages. 


Great American Indemnity Co. у. Segal, 229F. 2d 845 (5 Сиг. 1956), 18 МАССА Law 
Journal 123-124...total disability allowed despite post-injury greater wages at lighter work 
given by employer “out of goodness of his heart”...serious disc injury, taking sedatives 


for pain. 


Davis у. C.F. Braun & Со., 


176 Kan. 777, 223 P. 2d 958 (1950), 7 МАССА Law 


Journal 104-107-award 15% permanent partial disability despite higher post-injury wages. 


This same rule governs millions of federal workers...Employees’ Compensation 
Appeals Board, Matter of Willie M. Sowers Brown & Veteran’s Administrator, Docket No. 
57-41, Sept. 23, 1957 . loss of earning capacity though still earning old wages.. Jaundry 
worker after injury could never again do old work required dexterity, citing case of Elvin 


H. Tietze, 2 ECAB 38, 41. 


White v. Industrial Commission, 71 Ariz. 338, 227. 24 203 (1951)...post-injury 


wages not binding, whether higher or lower. 
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Garrigan’s Case, 169 М.Е. 2d 870, 873 (Mass. 1960)... “An award, however, is not 
necessarily prevented by the fact that the employee has received the same wages after he 
returned to work as he had received before he was injured. “It is sufficient if “the employee 
is less effecient in his former employment” or if the injury “diminished his earning capacity 
in some other employment." (At time of award -employee was not working, but had 
previously had post-injury wages equalling his original wage) here, after heart attack, had to 
go on a reducad schedule, earning capacity reduced from $107 to $85 weekly. 


Accord : in Massachusetts and elsewhere for tort damages, even where post-injury 
wages exceed old wages at the time of trial or jury verdict.. Shea, v. Rettle, 287 Mass. 454, 
192 N.E. 44 (1934).. patrolman could not thereafter do full duties but got old pay ; Yates v. 
Dann, 167 F. Supp. 174 (Dt. C. Del. 1958)...tortfeasor not entitled to reduction where 
through unusual exertion post-injury wages became higher. 


Pillabury v. United Engineering Co., 187 Е. 2d 987 (9 Cir. 1951)...entitled to compen- 
sation though earning full wages. 


Carignan v. Winthrop Spinning Co., 95 N.H. 333, 63A. 2d 241 (1948), 3 NACCA Law 
Journal 117.. parua compensation despite general wage increase making post-injury wages 
higher. 


Lumbermen’s Mut. Cas. Ins. Co. у. OKeeffe, 217 F. 2d 720 (2 Cir. 1954), 15 МАССА 
Law Journal 148-150... partial compensation awarded for entire back period despite post- 
injury higher wages for over 8 years. йа 


Luchenbach S.S. Co. v Norton, 96 Е. 2d 764 G Cir. 1938) partial compensation for 
hernia although earning full wages after injury. ' 


Friedt v. Industrial Accident Board, 345 P. 2d 377 (Mont. 1959.. test is loss of 
ability to earn in the open market, not whether there has been loss of income. 


Betz v. Columbia Telephone Co., 224 Mo. App. 1004, 24 S.W. 2d 224 (1930)... 
compensation awarded, though earning former wages: x 


- Weinstock у. United Cigar Stores Co., 137 Pa. Super. 128, 8А. 24 799 (1939)...partial 
compensation, despite - higher post-injury VASES .broke leg, “knock-kneed” deformity, 
employer gave him an assistant. 


Ludwickson v. Central States Electric Co., 142 Neb. 308, 6 N.W. 2d 65 (1942)...total 
continued, despite after education, eventually earning $1,500 a year as instructor... lost one 
arm, scarred feet and other injuries causing unusually serious medical (physical) disability. 
Under Nebraska statute, there was no “decrease of incapacity due solely to the injury.” 


Hartford Accident & Indemnity Co. v. Hoage, 66 App. D.C. 163, 85 F. 2d 420 те 
partial compensation award upheld for entire period when he was receiving higher wages.. 
“dropped wrist," pain, worked with one hand...long list of cases cited. 


7 
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The courts properly reason that in “deter- 
mining loss of earning capacity, earnings after 
the injury must be corrected to correspond 
with the general wage level in force at the time 
pre-injury earnings were calculated.”294 


Ina leading case, Arizona expressly held 
that the words “able to earn thereafter” 
must be construed to refer to conditions 
existing immediately after the accident, not 
many years later.2°5 Said Larson, “The 
Arizona Court’s holding is the only possible 
result, if ‘capacity’ is to be given any rational 
meaning. Anyone who rejects this result 
would to be consistent have to include econo- 
mic falls in wage level in disability calculations 
as well.”2°¢ Тп such economic falls insurers 
have successfully insisted, and the courts have 


held, that the wage levels in force at the time 
of the orininal injury alone must be considered. 


In short, post-injury wages equalling or in 
excess of the originalinjury wages do not 
necessarily bar the finding of disability, any 
more than the continued lack of employment 
is conclusive of disability. The trier of the 
facts is justified in disregarding post-injury 
wages on proof that they were an unreliable 
basis for measuring the injured employee's 
working capacity. Such proof is supplied when 
the fact-finder is satisfied that post-injury wages 
were high or low because of, or in part 
affected by, any of the following factors: (1) 
economic changes in the labor market, causing 
wages to rise or fall, 397 (2) longer or shorter 
hours worked since the injury,*?8 (3) post- 





See also : Cory Bros. & Co. v. Hughes, (1911) 2. K.B. 738, 4 B. W.C.C. 291. 


Peak v. Nashua Gummed & Coated Paper Co., 87 N.H. 350, 179 A 355 (1935). 


Crawford v. N.P. Nielson, 78 Idaho 526, 307 P. 2d 229(1957)...lost only good eye 
totally blind, entitled to second injury fund payments although he remained employed at same 


job at same pay. 


Jones v. Employer's Mutual Liab. Ins. Co. of Wis., 114 So. 2d 602 (La. App. 1959)... 
despite increase in pay from $1.00 $1,40 per hour. 


Accord: Russell v. Southeastern Utilities Service Co., 230 Misc. 272, 92 So. 2d 544 


(1957), per Ethridge, J. 


after injury unable to do his linesman's work, made foreman at 


higher wages...50 per cent loss of wage earning capacity was not improper..earning old wage 
is strong evidence of nonimpairment of earning capacity but is not conclusive...here lost 40 
per cent of right forearm, 30 per cent of function of left shoulder and 20 per cent functional 


disability of body as a whole. 
294. 
295. 
296. 


297. 


2 Larson, Workmen's Compensation, р. 13,$57. 32, citing cases. 
Whyte v. Industrial Commission, 71 Ariz. 338, 227 P. 2d 230 (1951). 
2 Larson Workmen's Compensation Law, pp. 14-15 $ 57. 32. 


Durney's Case, 222 Mass, 461, III N.E. 166 (1916)—economic depression. 


- UNIVERSITY LAW JOURNAL 51 


injury*®® training or. change in age and were disproportionate to earning capacity 
maturity,??? (4) the amount paid as “wages? because of employer-sympathy,2°° or because 


White v. Industrial Commission, 71 Ariz. 338, 227 P. 24 230 (1951)—economic rise. 


Carignan v. Winthrop Spinning Co., 95 N.H. 333, 63 A. 2d 241 (1949)—general wage 
increases i.e., economic rise. 


Mikno v. Endicott Johnson Corp., 278 App. Div. 598, 102 N.Y.S. 2d 45 (1951)- 
economic conditions...reduced earnings . not because of ШАШУ: remitted to see how much 
reduction.was.due to injury..----- — - -—- ----- — 


298. Working longer hours...Franklin br Coal Corp. v. Industrial Commission, 
398 III. 528, 76 N.E. 2d 457 (1947) ..entitled to partial award where hourly wage has fallen but 
offset by working longer hours. 


Devlin v. Iron Works creek Construction (bm 164 Pa.:Super. 481, 66 A. 2d 221 (1949). 


Overtime...if not figured in original wage, should not be figured in post-injury wages... 
. Franklin County Coal Corp., supra. 

Similarly, if employee héld 2 concurrent jobs, and only one figured in average wage, 
post-injury wages in other job not to be considered...Brand-on v. Beacon Theatre Corp., 300 
N.Y. III, 89 N.E. 2d 617 (1949). | 

Getting part time high-paying political job.. .DiMezzo v. G. Levor & Co. et al, 281 
App. Div. 719, 117 N.Y.S. 2d 826 (1252).. injured tannery worker, after disabling back injury, 
elected town supervisor, a part time position, at higher wages than at tannery. Held: these 
wages were properly excluded in determining his reduced earnings. 

299. Change in training and education.. .Epsten v. Hancock Epsten Co., 101 Neb. 442, 
163 N.W. 767 (1917). 

Ludwickson v. Central States Electric Co., 142 Neb. 308, 312, 6 N.W. 2d 65 (1942)... 
went on to complete his education, but Used impairment BAGAN ped Statute allowed 
changes only when decrease in incapacity “due solely to the injury”. .-Should not be penalized 
for training himself for more remunerative employment. 

Bowhill Coal Co. v. Malcom, (1910) S.C. 447, 3 B[W.C.C. 562...since injury 18 year old 
minor with bad bernia could not lift heavy weights...not necessarily barred from compensation 
because over year later getting same wages. _ 

Greenfield v. Industrial Accident Board, 133 Mont. 136, 320 P. 2d 1000 (1958)...16 year 
old boy...compensation adjusted upon his reaching maturity to earnings as an adult in work of 
the type in which he was employed at the time of the injury. 

‘Taber у. Tole, 362 Р. 24 17 (Kan. 1961) . total permanent disability ordered for 

- laborer suffering heatstroke while workingi for landscape company, despite later going to 
school and becoming- teacher at $3,900 a year...ability to perform work һе was able to do 
before the injury козе, .court pow placed too much emphasis on new line of work. 
reversed. 

300. Shaw's Case, 247 Miss. 157, 141 N.E. 858 (1923)...employer sympathy...part of 


wage really a “gift.” 
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fellow workers helped, 801 (5) or where for any 
other reason?0? the fact-finder is satisfied that 
the actual post-injury wages do not fairly 
represent the earning capacity of any employee 
still suffering from the effects of his industrial 
injury. 


In any case where the employee has been 


. capacity ; but he cannot exclude or 


working regularly since the injury, and has 
been earning wages, the trier of the facts has 


‘the power to conclude, on all the evidence 


before him, that the actual post-injury earnings 
or wages in fact represent what he is “able to 
earn, 208 that is, represent his earning 
ignore 
evidence tending to show that since the injury 





Hartford Accident & Indemnity Co. v. Hoage, 66 App. D.C. 163, 85 F. 2d 420 (1936). 
Hulo v. New Iberia, 153 La. 284, 95 So, 719 (1923). 

Donahoe у. Ford Motor Co., 295 Mich. 422, 295 N.W. 211 (1940). 

Sporcic у. Swift & Co., 149 Neb. 246, 250, 30 N.W. 2d 891 (1948). assigned different 


work after injury. 
301. 


Raffaghelle v. Russell, 103 Kan. 849, 176 P. 640 (1918)...was helped permanent 


partial awarded though getting former wages ..no abuse of discretion i in awarding the compen- 


sation in a lump-sum and not weekly. 


Norwood v. Lake Bistensau Oil Co., 145 La. 823, 829, 83 So. 25 (1919)..:helped...other 
workmen through sympathy would start the engine for him. 


Quick v. Dow Chemical Co., 293 Mich. 215, 291, N.W. 638 (1940). delegated the 


harder work to a helper. 


302. Post-injury job irregular, unreliable...National Fuel Co. у. Arnold, 121 Colo. 
220, 214 P. 2d 784 (1950)...paraplegic, with inability to control elimination, took secretarial 
course, got job during war boom, then later was irregularly a manager and a cock...in II years 
earned $5, 500...entire earnings disregarded, total continued despite attempt to reduce, him to 


partial comdensation. 
total payments continued. 


Sporadic employment and earnings may be entirely disregarded and 


Lee v. Minneapolis Street Railway Co., 230 Minn. 315, 41 N.W. 433 (1950)...lost eye, 


arm, neurosis etc. 


| Texas Indemnity Insurance Со. у. Bonner, 222 S.W. 24 348 (Тех. Civ. Арр., 1950)... 
iceman with painful ruptured dise, held odd jobs parking cars for а garage, radio repairs, helped 
wife do laundry work...not deprived of total permanant disability. 

Accord : Massachusetts, Zakon v. Metropolitan Life Ins. Co. 328 Mass. 486, 104 N.E 
2d 603 (1952)...one-legged man, despite pain, worked irregularly, but -made several thousand 
dollars in business deals ; total and permanent disability affirmed (accident policy case). 


See also cases in note 318, post, and 277, supra. 


303. Korobchuk's Case, 277 Mass. 534, 179 N.E. 175 (1931)...“Оп the other hand we 
think the report imi that it was found that his actual wages after the injury were the wages 


he was “able to earn.' 
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occurred, the actual post-injury earnings have 
been abnormal or unreliable and therefore 
should be disregarded in fixing the employee’s 
earning capacity. 804 


weekly wages thereafter, post-injury®°*® earning 
capacity cannot be figured on a sliding scale, 
ie. changing week by week, but must be 


reckoned on an “average” over any reasonable 


And where the statute speaks of “average” period,?°® 





Lavallee’s Case, 277.Mass. 538, 179 N.E. 214 (1931)...demonstratd earning capacity, not 
actual post-injury wages, governs. 


304. Karr у. Armstrong Tire & Rubber Co., 216 Miss. 132, 61 So 2d 789 (1953)... trier 
of facts denied compensation on sole ground that post-injury earnings were greater than pre- 
injury wages, with no finding bearing on other factors that might have accounted for the 
increase. Reversed and sent back on further findings on such items as change in wage levels, 
employer’s sympathy and the like. 


Miles v. Industrial Commission, 73 Ariz. 211, 240 P. 2d 173 (1952)...old wage $315 a 
month, post-injury wages $157, stabilized. Commission in error to try to give greater earning 
capacity, 75%, since actual comparison of wages here is reliable. 


| See also cases in notes 297-302, supra. 


305. Many statutes follow verbatim the original English wording “ableto earn 
thereafter.” See, for example, Korobchuk’s Case, 277 Mass. 534, 179 N.E. 175 (1931); 


Whyte v. Industrial Commission, 71 Ariz. 338, 227 Р. 2d 230 (1951). 


«Statutory variations in the phrasing of the test” have not changed the result... “that 
actual post-injury earnings” шау be disregarded in establishing earning capacity...2 Larson. 
Workmen's Compensation Law, p. 5, $ 57.21. 


306. Тһе “sliding-scale” method usually results in loss of many dollars to employees 
drawing partial compensation weekly. Suppose an old wage of $80, and then the administra- 
tor finds the injured employee has an earning capacity of $60, and awards the employee $20 
weekly (the full difference by statute in Massachusetts). Then the employee gets a job with 
earnings varying weekly ; the administrator than finds that his actual weekly earnings 
represents what he is “able to earn.” Не then takes the payroll and goes over it on a sliding 
scale, week by week. Those weeks in which the worker earns zero or less than $60, he gets 
only $20 weekly. Those weeks he earns $80 or more he gets nothing in compensation. If $70, 
he gets $10 in compensation. Result financially worse dff than if “average over whole period 
is--taken--as required -by the statute...“‘average weekly wages he is able to earn thereafter” (а' 
typical statute in the United States). í | | 
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(4) Permanent total disability 


Where the statute uses the words “perma- 
nent and total” disability it is clear that the 
disability need not be permanently total, 
without intervals of relief, ог totally 
permanent. It is sufficient if at the time of 
the award the injury is both total and 
permanent.?°7 


And even though the “and” be missing, 


the words “permanent total” are still two 
adjectives modifying “disability, and the same 
rules apply.?08 


The overwhelming weight of authority 
permits awards of permanent total disability 
even though the employee is not absolutely 
helpless or physically broken and wrecked, for 
all purposes except to Пуе.3° Nor does 
occasional work over a long or short period, 


The same problem arose in England, from which the Massachusetts and other statutes 
are copied verbatim. Said Cozens-Hardy, M.R....*Iam quite clear that the County Court 


Judge has exceeded his jurisdiction in making his award on a sliding scale. 


We are told that 


the learned judge is in the habit of making awards in this form, and I only desire to say now 
that, if this is so, I think it is time it was stopped. Sometime ago we considered this very 
point in Baker v. Jewell, (1910) 1 K.B. 673, 3 B.W.C.C. 503. The appeal must be allowed and 
the case sent back.”—Newhouse & Co. v. Johnson, 5 B.W.C.C. 137 (Court of Appeal, England 


1011 


County Judge had awarded two-thirds the difference between £ 1 per week and what he 


actually earned, or 10 shillings per week, whichever is less. 


“In estimating the average the arbitrator may take such period immediately before his 
award as he thinks proper for the purpose, “Willis” Workmen's Compensation, 37th Ed. (1945) 
p. 300, citing Watson v. Quinn, (1922) 1923 S.C. 6,15 B.W.C.C. 327, 


In Watson v. Quinn, 60 S.L.R. 1 (1922). 15 B.W.C.C. 327, 334, 335 (Ct. of Session in 
Scotland). the arbitrator in fixing partial omitted an 18 months’ period when wages were 
abnormally high...and used only the last three months for the “average” weekly earnings 
thereafter. Said he : “If Quinn had been unijured he probably would have been earnings" 


double his old wages during “the period of high wages." 


“own good sense to work out the average." 


Held : arbitrator properly used his 


And English decisions on incapacity, because we copied the English words, are of 
weight . Sullivan's Case, 218 Mass. 141, 105 М.Е. 463 (1914). 


307. Vass's Case, 319 Mass. 297, 65 М.Е. 2d 549 (1946). 


See ; McDonald у. Industrial Commission, 165 Wis. 372 376 162 N.W. 345 (1917). 


308. See discussion by author in 1 NACCA Law Journal, 32-45, “Disability,” at 


pp. 41-42. 
309. Berg v. Sadler, 233 Minn. 


214, fix 50 N.W. 24 266 (1951), 9 МАССА Law 


Journal 105-107, per Thomas Callagher, J....lost use of partsof both feet no education 


beyond seventh grade. 
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with small remuneration, bar recovery.22° And the trier of the facts to disregard as “earning 
where the injuries are especially serious, at capacity” any income derived from heroic 
the loss ofa leg, or the employee has become efforts of the victim to better himself, 'e.g., by 
a paraplegic, the weight of authority permits working in pain,?11 or income derived from 
— as aa aa кк a me aia 


Kuhnle v. Dept. of Labor, 12 Wash. 2d 191, 120 P. 2d 1003 (1942)...broken neck, odd- 
lot theory applies. 


Big Horn County v. Iles, 56 Wyo. 443, 110 P. 2d 826 (1941). 


See also Black, J., in Berry v. United States, 312 U.S. 450, 61 S. Ct. 637 (1940)... “It 
was not necessary that petitioner be bedridden, wholly helpless, “he was unable to work with 
"any reasonable degree of regularity at any substantially gainful employment"...he had one leg 
off ond it constantly chafed, held totally and permanently disabled (veterans policy case). 


This formula is followed in the Social Security Acts pamphlet. “А person must be 
unable to engage in any substantial gainful activity due to a medical condition which is 
expected to continue for a long and indefine time without апу real improvement. This does 
not mean that a person must be helpless to qualify. *Must be “unable to work with reasonable 
regularity." 


310. Big Horn County v. Iles, 56 Wyo. 443, 110 p. 2d 826 (1941)...broken hip, bladder 
and back trouble...disabled for all practical purposes. 


Berg v. Sadler, 235 Minn. 214, 50 N.W. 2d 266 (1951) . earned only $300 $400 a year 
for 5 years...lost use of parts of both feed, pain. 


Casger v. Fuder, 79 Idaho 56, 310 P. 2d 812 (1957)...earned less than $500 a year in 
each of two succeeding years after his injury. 


Endicott v. Potlatch Forests, 69 Idaho 450, 208 P. 2d 803 (1949).. could not secure 
employment, but did keep there cows and some chickens. 


Cleland v. Verona Radio, 130 N.J. 588, 33 А. 2d 712 (1943)...though feeding chickens, 
by using crutches. 


311. Work despite pain no bar and it is error to charge the jury that such work 
prevented a permanent disability award : *Pinched by poverty, beset with adversity, driven by 
necessity, one may work to keep the wolf away from the door, though not physically able to 
work,” held, “totally and permanently disabled even while warking," per Holmes, Cir. J., in 
Mabry v. Traveler's Ins. Co., 193 F. 2d 497 (5 Cir. 1952)...it was also errror not to allow the 
husband to testify to the plaintiff's pain and suffering. 
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post-injury education,?12 or through dragging the work must be of а substantial 
himself to work irregularly, and sporadically by character,*+4 and not of а trifling. 
telephone, or otherwise. earning even substan- nature,?15 and regard must be had to all the 
tial amounts.313 In short, to constitute ап circumstances, including age, experience and 
“earning capacity" chargeable to the employee,  training.?1? | s 





Re : jury trials, see 10 NACCA Law Journal 111-112-jury trials in compensation case 
still exist in Maryland, Ohio, Oregon, Texas, Vermont and Washington. The finding of a jury 
and the finding of an administrator are treated alike...in most states, the finding is final if 
based on evidence or reasonable inference therefrom. 


| Texas Indemnity Ins. Со. у. Bonner, 228 S.W. 2d 348 (Тех. Civ. App. 1950) disc 
injury, worked despite being wracked with pain.. no bar, even though receiving old pay at 
regular job. | 


Accor : Great American Ind. Со. у. бера], 229 F. 2d 845 (5 Cir. 1956). 


312. Taber v. Tole, 362 P. 2d 17 (Кап. 1961)...serious back injury, went to college 
and became teacher, no physical change in back...in effect ш harsh contention that injured 
worker should be penalized for rehabilitating self. 


313. Zakon v. Metropolitan Life Ins. Co., 328 Mass. 486, 104 М.Е. 2d 603 (1952)... 
one legged man, in pain, earned several thousand dollars over a two year period, in placing 
construction mortgages ..but no regularity of performance (сішір workmen's compensation 
cases) ..here, an accident policy case, reguiring permanent total disability, award upheld : 10 
NACCA Law Journal 114-115. à 


$5,500 post-injury earnings in 11 years no bar.. National Fuel Co. v. Arnold, 121 
Colo. 220, 214 P. 24 784 (1950) 25 year old miner, partial paralysis of both legs, incontinence 
...learned typing апа book keeping, out of work at time of hearing. 


See also, Taber v. Tole, 362 P. 2d 17 (Kan. 1961)...permanent, serious back injury... 
even post-injury salary as teacher disregarded, not to penalize worker for rehabilitating self. 


314. Frennier's Case, 318 Mass. 635, 63 М.Е. 2d 461 (1945). remunerative work 
must be of a substantial character...lost parts of fingers in each hand. 


315. Frennier's Case, 318 Mass. 635, 63 N.E. 2d 461 (1945)...and not merely of a 
trifling character. 


316. Not qualified by training or experience for any other work but common labor, 

and now cannot do that because of injury.. collapsed lung...total and permanent award upheld 

Colvin v. ЕЈ. duPont De Nemours Co., 227 S.C. 465, 88 S.E. 24 581 (1955), 17 МАССА 
Law Journal 49—51. 
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And the weight of authority requires, in 
addition, that the work be of а regular, 
continuous character, because sporadic, 
irregular work is not the type of work upon 
which the injured employee can rely fora 
livelihood.817 То rule otherwise would be 


to punish the victims of industrial accidents by 
taking away their rights to permanent total 
disability because they attempted to eke outa 
living by sporadic work, but failed in fact to 
earn a livelihood.?18 “Earning capacity” 15 
not -actual wages earned, but the power or 





No education beyond seventh grane, lived mainly on farms, 47 years old.. Berg v. 
Sadler, 235 Minn. 214, 50 N.W. 2d 266 (1951)...lost use of parts of both feet. 


And regard must be had to the age, experience, training and capabilities of the 
employee...Frennier’s Case, 318 Mass. 635, 68 N.E. 2d 461 (1945). 


Endicott v. Potlatch Forests, 69 Idaho 450, 208 P 2d 803 (1949) ..55 years old, 8th 


grade enucation, kept chickens. 


317. Not “Continuous or steady employment”...Berg v. Sadler, 235 Minn. 214, 50 
N.W. 2d 266 (1951), NACCA Law Journal 105-117, per Thomas Gallagher, J....lost parts 


of both feet, no education beyond seventh grade. 


“Occasional,” though business transactions highly remunerative, per Wilkins, J., in 
Zakon v. Metropolitan Life Ins. Co,, 328 Mass. 486, 490, 104 N.E. 2d 603 (1952)...high 
income “does not necessarily prove a continuing and steady ability to perform” (insurance 
policy case, citing workmen’s compensation cases). 


“Continuing earning capacity upon which one can rely toa substantial degree fora 
livelihood” ...Boss'v. Travelers Ins. Co., 296 Mass. 18, 4 М.Е. 2d 468 (1936)...an insurance 


policy case, citing workmen’s compensation cases. 


318. Taber v. Tole, 362 P. 2d 17 (Кап. 1961)...а well reasoned opinion rejecting in 
effect the harsh contention that an injured worker should be penalized for rehabilitating 


himself. 


National Fuel Co. v. Arnold, 121 Colo. 220. 214 P. 2d 784 (1950) 5 МАССА Law 
Journal 103...work under unusual circumstances not to “work his undoing in the matter of 
compensation vouchsafed by statutory enactment’’...partial paralysis of both legs, inability to 
control elimination, award of $14 weekly for permanent total disability upheld. 


Endicott v. Potiatch Forests, 69 Idaho 450, 208 P. 2d 803 (1949), 4 NACCA Law 
Journal 192...he is not to be penalized for obtaining some trivial or unusual employment, per 
Givens, J....no slamming door of hope or ambition on cripples. 


See Honeycutt у. Carolina Asbestos Co., 235 N.C. 471, 70 S.E. 2d 426 (1952)...not to 
be penalized because he made his “heart and nerve and nerve and sinew their turn long after 


they are gone “per Denny, J.” 
8 
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capacity to earn; and a power that is so It is not the percentage of physical or 


destroyed as to prevent regular continuous medical loss that determines the loss of earning 


work, may be disregarded as an “earning capacity. 
capacity”319 by the trier of the facts. E | 


see also cases in note 277, suprh, and note 319, post. 


319. Berg v. Sadler, 235 Minn. 214, 50 N.W. 2d 266 (1951), 9 NACCA Law Journal 
105-107-lost use of parts of both feet. - 


“Ап employee who is so injured that he can perform no services other than those which 
are so limited in quality, dependability, or quantity, that a reasonably stable market for them 
does not exist, may well be classified as totally disabled, “рег Matson, J., in Lee v. Minnea- 
polis Street Railway Co., 230 Minn. 315, 41 N.W. 433 (1950)...lost left eye, 75 per cent loss 
of use of left arm, severe post traumatic neurosis...worked short periods as conductor, income 
tax worker, and as detective, all with great difficulty and discomfort...sporodic employment 
no bar. 


National Fuel Co. v. Arnold, 121 Cole. 220, 214 P. 2d 784 (1950)...injury to spinal 
cord, partial paralysis of legs, incontinence...took secretarial course and worked during war 
boom years, income $5, 500 in 11 years...no forfeiture of compensation thereby. 


See also cases in note 318, supra, 


320. 25 to fix 30 per cent loss of bodily function, yet 100 per cent of ability to earn... 
Vastle v. City Stillwater, 235 Minn. 502, 51 N.W. 2d 370 (1952), 10 МАССА Law Journal 
109-110. 


Shaffer v. Midland Empire Packing Co., 127 Mont. 211, 259 P. 2d 340 (1953). 
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ADVICE TO LAW STUDENT 


“If you are resolutely determined to make а Lawyer of 
yourself, the thing is more than half done already”. 


— Abraham Lincoln. 
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Let Science Have а Look at International Law 


By 


BHUPEN NATH MUKERJEE 
Barrister at Law, 
Vice-Principal University College of Law, 
University of Calcutta. 


Beginning of International Law 


Lawyers love to call Hugo Grotius the 
father of International Law; to the scientist, 
De Belli ac Pacis (1625) was but a new phase 
in a process that must have had its beginning 
at the dawn of human intercourse in which 
Machiavelli—the Chanakya of the West—had 
represented yet another phase а century 
earlier. о 


As soon as there is more than one group of 
humanity in close proximity to each other 
with a sense of more or less equality of status, 
there arises a possibility of peaceful intercourse 
between them leading to a pattern of approved 
behaviour which we should be obliged to call 
International Law. That a sense of equality 
of status is an- essential precondition is clear. 
You don’t enter into a treaty with a barking— 
Or even a biting— dog, do you? But you 
soon seek an arrangement with your guarrel- 
some neighbour, or your nagging wife, or your 
selfish husband ; because, they are your equals. 
This explains why the highly civilized monothei- 
stic Jews never made International Law with 
their polytheistic neighbours, whose women 
and children they butchered during war with 
the same ease with "which we kill a fly. The 


Greeks too made International Law only with 
those who took part in Olympic Games and 
followed the traditions of the Шаа and the 
Odyssey, but never with the Non-Hellinic 
people whom they called the barbarians. Even 
highly rational men like Aristotle would calmly 
reason that Nature intended the barbarians to 
be slaves. Why is this irrationality among 
rationals ? There is no ready-made answer ; 
but science can lay facts bare, which may lead 
us to a better understanding of the problem. 


Our Background Of Long Savagery 


Although man has lived on the face of this 
earth for at least 500 thousand years, civiliza- 
tion even in the most rudimentary sense dawned 
only five or six thousand years ago. For the 
most part of this long period, that is, say, 
495,000 years, therefore, man must have gone 
naked and speechless without cooked food to 
eat and with only cold caves to lie in. 
Following the suggestion of Prof. James Harvey 
Robinson, if we reduce this vast stretch of time 
into a manageable size by taking one year for 
every 10,000 years for our convenience, we 
should find that man's life on this earth is now 
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on its fiftieth year. On this time-basis we can 
make a comprehensible mental picture of our 
past. There is scientific justification in saying 
that man has taken 49 years just to develop 
cultivation, domestication of animals and 
weaving of crudest garments. He has taken 
nearly another six months to invent writing ; 
a further three months for literature, art and 
philosophy : two more months for Christian 
religion with Hinduism and Zoroastrianism 
preceding it; two more weeks for printing 
press ; and one week for steamengine. In the 
next two or three days came the steamship and 
the railways of the world. Electricity came 
yesterday. Aeroplane and submarine are, of 
course, only a few hours old; and the space- 
ship has come up just a moment ago. 


This extra-ordinary mental picture is indeed 
amusing ; it also gives us an important lesson. 
The primitive ideas, habits and sentiments of 
this long savagery have very likely become so 
ingrained that they possibly have moulded 
man’s very nature by ‘natural selection” 
through the principle of Darwin’s, ‘the survival 
of the fittest’. That is, those of the human 
individuals who could adapt most completely 
to that rough, rude and uncritical culture, must 
have prevailed upon more critical, sensitive and 
refind ones, and passed on those savage traits 
to us through genetical laws. This really 
means that our immediate forefathers were 
(and, therefore, we are) less intelligent, less 
critical, less sensitive, and less refind than they 
(and we) could have been but for this long, 
pristine and precarious existence of man and the 
biological consequence that flows from it. With 
this background of ourselves in mind let us 
proceed to observe the recent developments in 
International Law and our role in them. 


Recent Trends In International Law 


The end of the Second World War saw 
three- significant developments in the inter- 
national field which are to bring about 
revolutionary changes in the nature and 
function of International Law These are: 
liquidation of colonialism; birth of ‘new’ 


‚ sovereign States in Asia and Africa ; and unpre- 


cedented growth of material science as war 
machine. 


The first two made International Law truly 
international and global. The entire human 
race—white, yellow, brown and black—are 
brought to the same status and caught for the 
first time in the all embracing network of one 
Law of Nations. The diverse tongues and the 
divers voices, as it were, have joined in one 
symphony. And to carry the musical analogy a 
little further, there are notes both of concord 
and discord but they all blend in one grand 
symphony of the Law of Nations. 


For the first time in its evolutionary history, 
the Law of Nations has deliberately admitted 
the silent claims of the vast living masses of 
humanity as distinct from the vociferous 
demands of their political States. For the 
first time also, the living man—the individual— 
has been made the subject of International Law 
along with his State (e.g., Nuremberg and 
Tokyo trials )) Even a cursory comparison of 
the preambles of the Covenant of the League 
of Nations with the Charter of the United 
Nations would show this international. recog- 
nation of men as opposed to , States. The 
League Covenant, for instance, starts by “ТҺе 
High Contracting Parties...", and in contrast 
to this, the U.N. Charter begins in the name 
of the “Peoplesof the United Nations...”. 
Furthermore, the promotion of respect for 
Human Rights and Fundamental Freedoms, 
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which had hitherto been left to the individual 
States, is indeed a new and hopeful element in 
the U.N. Charter. It is a great moment in 
the evolution of International Law thatit dives 
beneath the surface of. State politics and dis- 
covers the living men—“the nurslings. of 
immorta-lity"—who alone are the cause and 
justification of its very existence. 


The third significant development of our 
age has however, not been so propitious. It is 
the devastating advance of natural science. 
The advance has been so great and so rapid 
that the meaning of man's life no longer 
matches the marvels of his labour. In this 
science we have created a Frankenstein which 
is about to obliterate humanity before it 
consumes itself. For this, we can blame 
neither science nor the scientist. You should 
not try to stop progress; in fact, you cannot 
stop the forward march. Science must march 
оп, as time marches on. А stop-watch would 
only stop the watch ; but not time, nor science, 


What is then the reason behind man's 
losing control over his science ? Our efforts 
to study man, his” natural equipment and 
impulses and his relation to his fellows in the 
light of his origin and the history of the race, 
have remained singularly feeble. In these 
social sciences we know as much, or perhaps a 
little more, today than Aristotle knew in his 
дау; whereas in natural sciences— Physics, 
Chemistry, Mathematics, Engineering and 
Technology—the intellectual giant of Greece is 
left nearly 2,500 years behind us. 


There are good reasons for such unreasonable 
preference for material sciences over social 
sciences. Our conservatism about ourselves is one. 
We can patiently listen to the most revolutionary 


theories about astronauts and atoms, but we 
grow impatient—if not, violent—if a social 
scientist is to criticise our social conduct, our 
sexual behaviour, our cherished beliefs and 
our exalted superstitions. Further, the chemist 
or the physicist of today encounters no such 
opposition as he did in Galileo's time ; on the 
contrary, he gets moral support and material 
encouragement, especially from that class of our 
society which, since the industrial revolution 
rule the country in every land. They are, to 
use the language of that great soul, Sree 
Aurobindo, the- Vaisyas—the business caste. 
In other ages a military or a religious caste 
enjoyed similar pre-eminence, Today the 
businessmen do, The Sudras or the workers 
may be the next to take this pre-eminence. 
Whatever may be the other consequences of 
this one-sided scientific development, one thing 
is certain that International Law will not 
achieve its final aim of Peace with Justice until 
the human power is brought to bear on the 
psychological forces released by modern science. 


Hidden Forces Released By Science 


The forces that have been thrown up as a 
result of scientific development have lodged 
themselves in man’s imagination and are corro- 
ding his mind. These are: business-profit 
mentality, unlimited democracy and unmitigated 
nationalism. 


Science апа Technology boosted up 
commerce : and commerce excites struggle for 
riches. This struggle is of a new kind; the 
ferocity and violence of our ancestors now find 
expression in cunning and fraud, giving rise to 
unequal contracts and fraudulent dealings. Our 
laws are well adapted to check robbery and 
rapine, but are yet unable to curb artifice and 
fraud. Previously, men made houses for living 
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in and grew wheat and rice for food : but now 
we make them for profit, grow them for profit, 
sell them for profit, hold them for profit and 
and even destroy them for profit, Yes, all for 
profit. Is there any doubt that the recent 
popularity of the cold storage system in our 
country is primarily for profit, and that the 
preservation of food is only secondary ? 


Unlimited democracy had cost at least one 
valuable life in ancient Greece—the life of 
Socrates ; the charges of corrupting the youth 
and infidelity. to the gods were but excuses. 
Thomas Jefferson contemplated an agrarian 
republic for America, and longed for the rise of 
a natural aristocracy with virtue and talents 
for government; but mechanical revolution 
shattered his hopes and attracted all sorts of 
people to the rapidly growing cities whose 
streets and buildings are now crowded to 
suffocation. The story is everywhere the same. 
The men in town appear all alike: they live 
alike, they.dress alike, and they eat alike. They 
take the same chance of being inflected with the 
germs of cholera, typhoid and smallpox, and 
run the same risk of being run over by automo- 
biles and omnibuses. This is democratic 
equality in action—equality by levelling, Here 
lies the germ of publicised democracy ; and the 
crowded cities are its breeding centres. We— 
or, rather our leaders—have made democracy 
public before making it known. Knowledge 
Tequires education; but publicity can be 
without it. So, we have democracy without 
education! We never pause to consider its 
validity, never search our hearts about the virtues 
of indiscriminate levelling. It is fashionable 
nowadays to swear by this democracy. But do 
we really like lavelling ? The truth seems to 
be that though we are keen to level down those 
who are above us, we do not like lavelling up 


men from below. The continued existence of' 
separate Bar Libraries for Advocates and 
Mukteers in the country after the unification of 
our Bar under the recent Advocates Act should 
be ап eye-opener to those who still believe, or 
would like to believe, in levelling of unequals 
into equality. 


The third incidious force is the idea of 
nationalism, which came in with the decline of 
feudalism in Europe, and assumed strength and 
exclusiveness of sentiment during the nineteenth 
century. Originally, it was a by-product of 
sovereignty and was once a legal and inoccuous 
national principle of France. But even before 
the advent of the nineteenth century it had 
acquired notoriety, mainly because of the 
pretended patriotism which so many people 
in all ages and countries—not excluding our 
own—are prone to use as acloak for self 
interest. Thus we hear Dr. Samuel Johnson 
announce in a determined voice, “Patriotism is 
the last refuge of a scoundrel”; and 
Dr. Johnson, we need have no doubt, knew 
his Shakespeare well to remember: “Who is 
so vile that will not love his country". The 
point is that, nationalism served its purpose well 
in the past ; but today. it is a burden on the 
international community, especially when it is 
practised with aggresiveness, whether it be by 
Chou En Lai or Verwood or Ian Smith. Newer 
the nation, the greater its zeal for nationalism. 
It is the ancient tribal insolence pure and 
simple, developed to a stupendous scale; it 
reminds-us constantly and inexorably of our 
savage past. 


The Future 


The question then naturally arises : What 
is the future of International Law ? 
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There are two ways, says Bertrand Russell, 
in which one can talk about the future—the 
scientific and the utopian. Since а utopian 
view is nothing better than wishful thinking, 
it should be avoided. Rigours of science, on 
the other hand, leads: to secpticism when 
pushed to its logical conclusion. And scepti- 
cism is as removed from reality as utopianism. 
Infact, they are the two extremes of our reaso- 
ning process. Therefore, scepticism should also 
be avoided. That is why Justice Holmes, said, 
“The life of the Law has not always been logic, 
it has been experience." 


Experience of the past does not endorse 
pessimism for the future. When the entire 
past history is viewed as one process, as it 
must, a continuous upward surge of life 
towards “vision” and ‘control’ is discernable. 
If ‘vision’ is now lagging behind, it is but a 
passing phase. When science has released 
unprecedented powers, she can also deliver the 
means of control. Whatis needed is fearless 
thought, exhaustively lucid statement, merci- 
lessly criticised plan and honest execution. 


International Law has taken a new turn. 
It is beginning to concern itself more and more 
with the welfare of humanity over the heads of 
States. States are, of course, jealously guarding 
their own rights over their subjects, though 
not so zealous in discharging their obligations 


towards them. Governments of today boast: 


of being popular governments, alleged to be 
supported by the people; but they fail to 
support their own people with bread when the 
people are supporting them by their votes. The 
liberátion of human individuals from the 
shackles of competing State system involves 
atleast partial sacrifice of state sovereignty. 
But an act of abnegation requires enlightement 


and, therefore, has to await the advance of the 
common mind of man that lies petrified in 
primitive ideas hardened by long years of 
savagery. 


The two cardinal ideas on which the birth 
and growth of International Law depended, 
and upon which most of our political life—both 
national and international—is now turning, 
have been moulded by the long savagery of 
the human race. These ideas are: ownership 
or proprietorship and internationalism, i.e., a 
sense of belonging to a larger community than 
one’s own visible world. 


“The idea of property’, says H.G. Wells, 
“arises out of the combative instincts of the 
species. ' Long before man was man, the 
ancestral ape was a proprietor. Primitive 
property is. what a best will fight for—the dog 
and his bone, the tigress and her lair’. This 
is ownership blazing. You can safely discard 
any theory of ‘primitive communism’. It is 
scientifically as untrue as an egg does пої 
bounce off a concrete floor. Atkinson in his 
‘Primal Law’ has shown this most convincingly. 
In fact, society from its beginning is a mitiga- 
tion of ownership. Ownership in the primitive 
savage was far more intense than it is with us : 
it is rooted more strongly in instinct than in 
reason. 


There have been some attempts at its 
mitigation. Strangely, however, these attempts 
came from two diametrically opposite directions. 
The first was for the protection of private 
property, and the second was for its total 
abolition. They both aimed at the same end— 
namely, liberty and happiness of man, the 
individual; and both have so far failed. The 
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reason for their failure is that they failed to 
apply scientific analysis upon the concept of 
Ownership. It was only recently that they 
realised that Ownership is not a single thing— 
it is a complex of different values and 
consequences. There are a large range of 
things which should not be owned except 
universally, such as, Railways, Roads, 
Machineries, Mines and so forth. But there 
are certain other things which are profoundly 
and incurably one’s personal property. You 
cannot nationalise my toothbrush, my clothes 
or my cricket bat, or even my gardening 
implements. If you do, I shall neither have 
liberty nor happiness, 


As regards the idea of Internationalism, 
although the savage was more conscious of ‘we’ 
and ‘they’ than we are today, our mind is still 
very primitive. Our eyes are turned inwards 
because we are prejudiced, and in some cases, 
also victims of vested interests. We do not 
see contemporary events with our eyes but with 
our prejudices. Although events are making 
for internationalism, we are still aggressively 
nationalistic and cannot rise above patriotic 
suspisions and jealousies. ‘If we are bold 
enough to open our eyes, we should see that 
each year in many respects and in an increasing 
‘range of affairs mankind is becoming one 
community. In the growing economic and 
financial unity, the present fragmentary and 
contentious administration of affairs by the 
States are wasteful and dangerous. Population, 
food and infectious disease are now of world- 
wide significance. There cannot be local 
solution of any of them. 


. Governments and States as we know them 
are after all provisional things ; They may have 
to be modified to meet the change and 


expansion of human needs—this is scientific 
reason ; and to: put the kingdom of reason 
above nationalism is not a denial of patriotism, 
but its apotheosis. 


It is not suggested that there should be one 
World-State or a World Confederation. The 
drift of thought today seems rather in the 
direction of a number of specialised organiza- 
tions with world-wide powers delegated to them 
by Governments. And these organizations are 
increasing in number and expanding іп 
jurisdiction. What is actually being urged 
here is that, the common mind of the race be 
made to realise the idea of essential human 
unity, by giving it universal instruction and 
understanding. Once reason is strengthened 
the zeal for nationalism will cool. 


It is commonly said that the world has 
become smaller as a result of science and 
technology. ‘This may very well be true; but 
it, by itself, poses no problem for us. Our 
problem is that, the shrunken world has actually 
inflated our mental horizon almost beyond our 
capacity. For our mental comprehension, the 
world has grown too big, and not too small. 
The visible world of our savage ancesters has 
grown into the invisible space for- the modern 
man. The change of leadership in Russia, the 
Presidential election in America, -the indepen- 
dence of Malawi and the atomic explosion in 
China—all these crowd in into- our little heads 
as much as the disappearance of baby-food 
from our local markets and the rationing of rice 
in our cities. 


The conclusion is, therefore, irresistable 
that, the people must be made to understand 
that they now live in one human family and 
that they should conduct themselves ав 
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members of that family. The only way to do 
this is by education; education, not in the 
sense of training in any particular art, science 
or craft, but in the sense of liberal instruction 
for broadening the mind. For once the mind 
of man is boardened, International Law can 


then play its part of establishing peace with 
justice. Before that, a word of caution: we 
can plan education as we may; but its 
execution is all that matters. Itis well said 
that, “Wisdom might plan, but virtue alone 
could execute”. 


LEARNED ADVICE 


There was once a Professor of Law who said to his 


students : 


"If you have the facts on your side, hammer them 
into the jury, and if you have the law on your side 


hammer it into the Judge.” 


“But if you have neither the facts nor the law ?” 
“Then hammer hell into the table.” 


— Somerset Maugham 


. Amendments of the Constitution and Its Effect | 


By 


SACHIN KUMAR Roy 


Barrister-at-Law. 


Our Constitution was enacted to secure to 
all citizens: Justice-social, economic and 
political; LIBERTY-of thought, expression, 
belief, faith and worship; EQUALITY of 
status and of opportunity ; and to promote 
among them all FRATERNITY assuring the 
dignity of the individual and the unity of the 
Nation. | 


The Constitution has been amended 
seventeen times since it came into force on 26th 
January 1950 by which many articles have been 
amended, some articles have been substituted 
and some new articles have been inserted. In 
most cases the reason for the amendments was 
the decision of the different High Courts and 
the Supreme Court. Judiciary is the guardian 
of the Constitution. The scope of this article 
is limited to the amendments of the Articles 
dealing with Fundamental Rights and 
Judiciary. 


Article 12 to Article 35 in Part III of the 
Constitution deal with Fundamental Rights. 
By the Constitution (First Amendment) Act 
1951, Article 15 and 19 were amended and 
Articles 31A and 31B were inserted. This 
change was necessary as а result of certain 
decisions of the Supreme Court. 


In State of Madras -y-Sm. Champakam 
Dorairajan & Anr.: А.Т.К. 1951 S.C. 226, 


the question was whether the State was entitled 
to maintain the Communal С О. fixing propor- 
tionate seats State Colleges for different 
communities in view of the Articles 15 and 29 
of the Constitution. (Article 15 prohibits 
discrimination on grounds of religion, race, 
caste, sex or place of birth, and Article 29 
protects the interests of minorities). The 
Supreme Court held, “The Chapter of Funda- 
mental Rights is sacrosant and not liable to be, 
abridged by any legislative or executive act or 
order, except to the extent provided in the 
appropriate Article in Part III. The directive 
principles of state policy cannot override the 
provisions found in Part ІП but have to 
conform to and run as subsidiary to the Chapter 
of Fundamental Rights. Hence, the argument 
that having regard to the provisions of Article 
46 (Article 46 provides promotion of 
educational and economic interests of Schedule 
Castes, Schedule Tribes and other weaker 
sections), the State is entitled to maintain the 
Communal G.O. fixing proportionate seats in 
State colleges for different communities and as 
a result certain individual citizens are unable to 
get admission into the educational institutions, 
there is no infringement of their fundamental 
rights cannot be sustained. The classification 
in the said Communal G.O. proceeds on the 
basis of religion, race and caste and is opposed 
to the Constitution and constitute a clear 
violation of the fundamental rights guaranteed 
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to the citizens under Article 29 (2). However, so 
long as there is no infringement of fundamental 
rights as conferred by Part ПІ of the Constitu- 
tion, there can be no objection to the State 
acting according to the directive principles set 
out in Part IV (Articles 36to 51) are in Part 
IV) subject to the legislative and executive 
powers and limitations conferred on the State 
under different provisions of the Constitution. 
The directive principles of the State policy, 
which by Article 37 are expressly made 
unenforceable by a Court cannot override the 
provisions found in Part ПІ which, notwith- 
standing other provisions, are expressly made 
enforceable by appropriate writs, orders or 
directions under Article 32. The directive 
principles of State policy, have to conform to 
and run as subsidiary to the Chapter of 
Fundamental Rights.” 


Before the Constitution (First Amendment) 
Act came into force the Supreme Court has 
considered the extension of restriction imposed 
by Article 19 onthe freedom of speech and 
expression in Ramesh Thappar -v- State of 
Madras: АТК. 1950 S.C. 124, А.К. Gopalan 
-y- Union of India: А.Т.К. 1950 S.C. 27 and 
Chiranjit Lal Chowdhury -v- Union of India : 
A.LR. 1951 S.C. 41. It has been held by the 
Supreme Court that in interpreting the 
provisions of our Constitution we would go by 
the plain words used by the constitution-makers 
and the importing of expression like “police 
power", which is a term of variable and 
indefinite connotation in American Law, can 
only make the task of interpretation more 
difficult. In Ramesh Thappar’s case the 
Supreme Court held that the Constitution in 
formulating the varying criteria for permissible 
legislation imposing restrictions on the funda- 
mental rights enumerated in Article 19 (1), has 


placed in a distinct category those offences 
against public order which aim at undermining 
the security of the State or overthrowing it, and 
made their prevention the sole justification for 
legislative abridgment of freedom of speech 
and expression. Thus, nothing less than 
endangering the foundations of the State or 
threatening its overthrow could justify curtail- 
ment of the rights to freedom of speech and 
expression. Thus, nothing less than endanger- 
ing the foundations of the State or threatening 
its overthrow could justify curtailment of the 
rights of freedom of speech or expression which 
the right of peaceable assembly and the right 
of association may be restricted under clauses 
(3) and (4) of Article 19 to the interest of 
“public order” which in those clauses include 
the security of the State. Deletion of the 
word ‘sedition’ from the draft Art. 13 (2), 
before the article was finally passed as Article 
19(2) shows that criticism of Government, 
exciting disaffection or bad feelings towards it 
is not to be regarded as a justifying ground for 
restricting the freedom of expression and of the 
press, unless it is such as to undermine the 
security or tend to overthrow the State. Unless 
alaw restricting freedom of speech and 
expression is directed solely against the under- 
mining the security of the State or the over- 
throw of it, such law cannot fall within the 
reservation under Clause (2) of Article 19, 
although the restrictions which it seeks to 
impose may have been conceivnd generally in 
the interest of public order. Clause (2)or 
Article 19 having allowed the imposition of 
restriction. of the freedom of speech and 
expression only in cases where danger to public 
security is involved, an enactment which is 
capable of being applied to cases where no such 
could arise, cannot be held to be constitutional 
and valid to any extent. 
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As a result of the above decisions of the 
Supreme Court, the entire clause (2) of Article 
19 was amended by the Constitution (First 
Amendment) Act 1951 with retrospective 
Operation. This retrospective operation was 
challanged before the Supreme Court in State 
of Bihar -v- Sm. Shailabala Devi: А..В. 1952 
S.C. 329. Butthe Supreme Court negativated 
that contention. In Shailabala's case a leaflet, 
entitled “Sangram” or strength, was written in 
high-flown Bengali prose with a large mixture of 
poetic expressions borrowed at random from 
the writings of well-known poets of Bengal. 
The subject of the writing as far as could be 
gathered from the leaflet was to give a poetic 
or idealistic picture of what is meant and 
connoted by “struggle' or revolution. Тһе aim 
and end of ‘struggle’ as stated in the leaflet, 
was to wipe out “oppression, injustice or 
wrong” which is “prevailing all over the world 
from the past to the future" and it was only 
after all wrongs, injustice and oppression have 
perished that a new world would be built up. 


Shailabala's case decided in the light of the 
First Amendment and the Supreme Court held : 
*Speeches or expression on the part of an 
individual which incite to or encourage the 
commission of violent crimes, such as murder, 
cannot but be matters which would undermine 
the security of the State come within the ambit 
ofa law sanctioned by Article 19 (2) of the 
Constitution. The contention that the amend- 
ment made in Article 19 (2) of the Constitution 
by the Constitution (First Amendmend) Act 
1951 with retrospective operation is repungant 
to Article 20 (Art. 20 deals with protection 
in respect of conviction for offences) in as 
much as it declares certain act an offence 
which were not an offence at the time when 
the act was committed, is untenable. Thus to 


the case of a person who is alleged to have 
violated the provisions of section 4 (1) Press 
(Emergency Powers) Act, which was a law in 
force in the year 1949 when the offending 
pamphlet was published and who has not been 
convicted of any offence and is not being again 
convicted for the same by reason of the amend- 
ment in Article 19 (2), Article 20 has no 
application." 


The Eighteenth Amendment of the Constitu- 
tion will have a far reaching effect as it affects 
the whole scheme of the invidual rights in this 
country—the amendment involves the funda- 
mental rights as enumerated in Part III of the 
Constitution. This amendment will vest 
dictatorial powers in the executive in the 
emergency which may be declared any time by 
the President on his subjective satisfaction. 
The proposed Eighteenth Amendment was 
introduced as a result of the decision in Makhan 
Singh & ors. -v- State of Punjab & ors. A.R. 
1964 S.C. 381, where the Supreme Court held 
“The suspension of Art. 19 during the pendency 
of the Proclamation of emergency under Art. 
352 removes the fetters created on the legisla- 
tive and executive powers by Art. 19 and if the 
legislatures make laws or the executive commits 
acts which are inconsistent with the rights 
guaranteed by Article 19, their validity is not 
open to challenge either during the continuance 
of the emergency or even thereafter. Аз soon 
as the Proclamation ceases to operate, the 
legislative enactments passed and the executive 
actions taken during the course of the said 
emergency shall be inoperative to the extent to 
which they conflict with the rights guaranteed 
under Article 19 because as soon as the emer- 
gency lifted, Art. 19 which was suspended 
during the emergency is automatically revived 
and begins to operate......The suspension of 
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Art. 19 is complete during the period in guestion 
and legislative and executive action which 
contravanes Art. 19 cannot be guestioned even 
after the emergency is over. Article 359, on 
the other hand, does not purport expressly to 
suspend any of the fundamental rights. It 
authorises the President to issue an order 
declaring that the right to move any court for 
the enforcement of such of the rights in Part 
III as may be mentioned in the order and all 
proceedings in any court for the enforcement of 
the rights so mentioned shall remain suspended 
for the period during which proclamation is in 
force or for such shorter period as may be 
specified in the order. The rights are not 
expressly suspended, but the citizen is deprived 
of his right to move any court for their enforce- 
ment ..The suspension of Art. 19 for which Art. 
358 provides continues so long as the proclama- 
tion of emergency is in operation, whereas the 
suspension of the right to move any court which 
the Presidential Order under Art. 359 (1) brings 
about can last either for the period of the 
proclamation or for a shorter period if so 
specified by the Order. The Presidential Order 
cannot widen the authority of the legislatures 
or the executive ; it merely suspends the right 
to move any courtto obtain relief on the 
ground that the rights conferred by Part III 
have been contravened if the said rights are 
specified in the Order. The inevitable conse- 
quence of this position is that as soon ceases to 
be operative, the infringement of the rights 
made either by the legislative enactment or by 
executive action can perhaps be challenged by 
a citizen in a court of law and the same may 
have to be tried on the merits on the basis that 
the rights alleged to have been infringed were 
in operation even during the pendency of the 
Presidential Order, Parliament pases any 
legislation to protect executive action taken 
during the pendency of the Presidential Order 


and afford indemnity to the executive in that 
behalf, the validity and the effect of such 
legislative action may have to be carefully 
scrutinised.” 


The effect of Ше decision of the Supreme 
Court is that the rights are therefore kept alive 
even during the emergency and hence an 
individual may at the end of the emergency sue 
the Government for damages for any violation 
of his fundamental rights. Prof. Dixit of 
Nagpur University commenting on the proposed 
Eighteenth Amendment said, “It is tragic to 
think that the Constitution would now have 
been amended eighteen tımes in less than as 
many years and the latest amendment was 
proposed even before the last one had been 
completed. Somehow, it seems, Parliament 
must have its way and if the Constitution 
presents any difficulty it would be changed, if 
necessary retrospectively. Government accor- 
ding to Constitution no longer means bending 
the will of Parliament to the Constitution but 
bending the Constitution to the will of the 
Parliament. In the Fourteenth year of its life 
this infant Republic has given a new definition 
of Constitutionalism. The Constitution has no 
sanctity ; it appears to have become a big joke. 
Nobody denies the legal power to change it but 
just because the power exists should it be 
exercised without restraint ?” 


Article 19 was also amended by the Consti- 
tution (Sixteenth Amendment) Act 1963, clauses 
(2), (3) and (4) have been amended to the effect 
that after the words “in the interests of”, the 
words “the sovereignty and integrity of India” 
have been inserted, to enable the States to 
make any law imposing reasonable restrictions 
on those grounds. 


In State of West Bengal -у- Subodh Gopal 


о 
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Bose: АЛК. 1954 S.C. 92 the Supreme Court 
held that a Constitution has to be liberally 
construed so as to advance the content of the 
rights, guaranteed by it. But where there is a 
deliberate choice of the language used, and 
when it is not unlikely that having regard to 
the goal that the Constitution has set to itself 
in Part IV, contain degree of caution and 
restrain may well have been intended as to the 
limits of the rights, the intendment of the 
language used has to prevail. 


In Dwarkadas Shrinivas -v- The Sholapur 
Spinning & Weaving Co. Ltd. A.I.R. 1954 S.C. 
119, the Supreme Court held that property 
includs “any interest” in any commercial or 
industrial undertaking and also includes any 
interest in any company owing any interest in 
any commercial or industrial undertaking. 


Articles 31A and 31B were brought into 
existence by the Constitution (First Amendment) 
Act, 1951. То supersede the decision of the 
Supreme Court in the cases of Subodh Gopal, 
Sagir Ahmed -v- State of U.P. (1954) S.C.A. 
1218 and Dwarkadas, Article 31 and 31A were 
amended by the Constitution (Fourth Amend- 
ment) Act 1955. Article 31 deals with 
compulsory acquisition of property, Article 
31A deals with saving of laws providing for 
acquisition of estates etc., and Article 31B 
provides remedies for enforcement of rights 
conferred by this Part. 


In Subodh Gopal’s case the Supreme Court 
held, “The expression ‘taking possession’ can 
only mean taking such possession as the 
property is susceptible of and not actual 
physical possession as ‘the interest in, or in any 
company owing, any commercial or industrial 
undertaking’, which expressly included in clause 
(2) of -Article 31, is not susceptible of any 


actual physical occupancy or seizure. The 
expression ‘shall be taken possesson of or 
acquired’ in clause (2) does not admit of being 
construed in the same wide sense as the word 
‘taken’ used in the Fifth Amendment of the 
American Constitution, but implies such an 
appropriation of the property or abridgement 
of the incidents of its ownership as would 
amount to a deprivation of the owner. Any 
other interference with enjoyment of private 
property short of such appropriation or abridge- 
ment would not be compensable under 
Art. 31 (2). 


In Dwarkadas ‘case the Supreme Court held, 
“The saving clause (5) of Art. 31 comprehen- 
sively includes within the ambit all the powers 
of the State in exercise of which it could deprive 
a person of property without payment of 
compensation, All forms of deprivation of 
property by the State without payment of 
compensation have been included within the 
ambit of exception clause, while other forms of 
deprivation which are outside the ambit of 
exception clause are inevitably within the 
mischief of clause (2) of the Article. The 
Constitution while delimiting the fundamental 
tights would not introduce in the articles 
dealing with those rights some matter merely 
by way of abundane caution. It was essential 
while delimiting and defining the fundamental 
rights to fully define the field of the rights and 
to say what was not included within that right. 
The Article, read as a whole, comprehensively 
defines the State’s power of eminent domain as 
distinguished from all its other powers, the 
exercise of which may amount to taking of 
private property. The arguement that excep- 
tions in clause (5) were incorporated in Art. 
31 by way of abundant caution further stands 
negativated by the contents of sub-clause (5)(b) 
(i1)”. Article 31А has been considered by the 
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Supreme Court in Atma Ram & Ors. -у- State 
of Punjab & Ors. A.LR. 1959 S.C. 519 and 
Jadab Singh & Ors. -v- Himachal Pradesh 
Administration & Anr.: A.I.R. 1960 S.C. 1008, 
the Supreme Court held that keeping in view 
the fact that Art. 31A was enacted by two 
successive amendments in 1951 (First Amend- 
ment) and the second in 1955 (Fourth Amend- 
ment) with retrospective effect, in order to save 
legislation effecting agrarian reforms it must be 
held that these expressions have been used іп 
their widest amplitude, consistent with the 
purpose behind those amendments. A piece 
of validating enactment purposely introduced 
into the Constitution with a view to saving 
that kind of legislation from attacks on the 
ground of constitutional invalidity, based on 
Articles 14, 19 and 31 should not be construed 
in a narrow sense. On the other hand, such 
a constitutional enactment should be given its 
fullest and widest effect, consistently with the 
purpose behind the enactment, provided, how- 
ever that such a construction does not involve 
any violence to the language actually used. 


Article 31А was further amended by the 
Constitution (Seventeenth amendment) Act, 
1964 and the validity of this amendment was 
upheld by the Supreme Court in a recent writ 
petition. | 


Independence of judiciary is essential to 
keep democracy alive. By successive amend- 
ments'of the Constitution the power of the 
court has taken away by the executive as such 
some of the valuable rights cannot be protected 
by the Court. The Constitution (Fifteenth 
Amendment) Act, 1963 is another onslaught 
on the independence of judiciary. Commenting 
on the Fifteenth Amendment, Mr. Justice 
S.P. Mitra observed in Joti Prakesh Mitter -v- 
The Hon'ble H.K. Bose, Chief Justice of High 


Court at Calcutta: A.I.R. 1963 Cal. 483, “It is 
not for me to express any opinion as to the 
propriety of this amendment. It is for the 
members of Parliament to consider how far 
such an amendment would be consistent with 
the dignity, the impartiality and the indepen- 
dence of Judiciary which is charged with the 
reaponsibility of protecting the rights and 
liberties of the citizens of the Republic of India. 
One may very well urge that, the President acts 
on the advice of his Ministers in the discharge 
of their functions are assisted by their 
Secretaries. Апа it would indeed bea sad for 
our country if the tenure of office of a Judge of 
of the Supreme Court or of a High Court 
depended on the opinion of a Secretary to the 
Government of India approved by his Ministers 
rather than of an independent judicial authority 
or the required majority of elected representa- 
tives of the people." 


In Himansu Kumar Bose, The Hon'ble Chief 
Justice of the High Court at Calcutta -v- Jyoti 
Prokash Mitter: (1964) S.C. A. 347, the 
Supreme Court held, “That as the main 
guestion round which the whole controversy 
centered, the competence of the Home Ministry 
to determine the guestion about the correct 
age of a Judgeof the High Court was a matter 
of great importance as its decision was vitaliy 
connected with the status, dignity and indepen- 
dence of the judiciary and the other guestion.” 


In 1960, the President issued an Order under 
Section 23A, High Court Judges (Condition of 
Service) Act 1954, whereby curtailing the 
vacation of the Calcutta High Court. The 
Order of the President was challenged as ultra 
vires the Constitution in Pramatha Nath Mitter 
& Others -v- Hon'ble the Chief Jnstice of the 
High Court at Calcutta & others: A.R. 1961 
Cal. 545 and- the High Court held that the 
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Presidential Order was ultra vires the 
Constitution. Mr. Justice Р. S. Mukherjee 
observed, “The pre-existing powers of this 
High Court at the date of the Constitution and 
even thereafter until the date of the Presidential 
Order, clearly show that this Court had the 
authority to determine what vacation it should 
have. The pre-existing power of this High 
Court to regulate its own vacation can be cut 
down under Article 225 of the Constitution only 
by (i) the Constitution, and (ii by law of 
appropriate legislature. The Constitution far 
from cutting down this power, preserved it. 
It is true that legislative entries should not be 
too punctiliously construed as narrow unbreak- 
able shells but taking even the broadest view 
there cannot be no getting away from the fact 
that ‘administration of justice’ sensibly and 
reasonably construed must include ‘vacations 
of High Court and is a State Legislative 
subject and not within Parliament’s legislative 
competence,” 


To supersede the above , decisions the 
Fifteenth Amendment was passed. By Section 
12 of the Constitution (Fifteenth Amendment) 
Act, 1963, Entry 78 in List I of Seventh 
Schedule was amended to the effect that the 
word “organisation”, the brackets and words 
“(including vacation)” was inserted with 
retrospective operation as ifthe same be 
deemed always to have been inserted. Armed 
withe this power the vacation of the Calcutta 
High Court was curtailed this year by a 
Presidential Order. | 


By Section 2 of the said Act, in article 124 
of the Constitution after clause (2), Clause (2A) 
was inserted which states as, “the ageofa 
Judge of the Supreme Court shall be determined 
by such authority and in such manner as 
Parliament may by law provide”. Article 217 


was amended by section 4 of the said Act by 
which a new clause was added to Article 217 
with retrospective operation. The new clause 
to Article 217 states, “If any question arises as 
to the age of a Judge of a High Court, the 
question shall be decided by the President after 
consultation with the Chief Justice of India and 
the decision of the President shall be final.” 


The effect of this amended has been recently 
considered by the Supreme Court in Jyoti 
Prokash Mitter -v- The Hon'ble Mr. Justice 
Himansu Kumar Bose, Chief Justice, High 
Court, Calcutta & Anr. (1964) 2 S.C.A. 747 and 
the Supreme Court held that the retrospective 
operation given to clause (3) of Art. 217 by 
section 4 of the Constitution on (Fifteenth 
Amendment) Act. 1963, postulates that the 
provision of that clause must be read into the 
Constitution as from January 26, 1950, and 
clause will apply even in regard to determina- 
tion of the ages of the Judges of High Courts 
who have been appointed to their office before 
the actual provision was inserted by the 
Constitution (Fifteenth Amendment) Act 1963. 
Clause (3) vests the jurisdiction of determining 
a Judge’s age exclusively in the President and 
so it follows no court can claim jurisdiction to 
deal with the question. The decision of the 
President under clause (3) is final and its 
propriety, correctness or validity is beyond the 
reach of the jurisdiction: of Courts. What 
procedure should be followed in deciding the 
age under clauge (3), what opportunity should 
be given to the Judge whose age is being deter- 
mined, and other allied question pertaining to 
the decision are entirely within the discretion 
of the President. Consulation with the Chief 
Justice of India is, however, mandatory. 


In that case further question that arose for 
decision was, therefore, whether the order 
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purporting to have been passed by the President 
on May 15, 1961, wasa determination of the 
age within clause (3) of Art. 217. In the facts 
and circumstances of this case the Supreme 
Court held that the decision said to have been 
arrived at by the President on May 15, 1961, 
cannot be treated as a determination of the age 
appelland within clause (3) of Article 217 of 
the Constitution. 


In the light of the above discussion it is 


clear that the trend of modern amendment of 
the Constitution is to curtail the Fundamental 
Rights as enumerated originally in Part III of 
Constitution and to curtail the jurisdiction of 
the Courts and independence of Judges who 
are the protectors of the Fundamental Rights 
guaranteed by the Constitution. Unless this 
present trend is stoped the future of Indian 
democracy is bleak, and the 
dictatorship will be evident. 


prospect of 


The recent decision of the Supreme Court in Sajjan Singh & Ors.-vs-The State of Rajasthan & Ors. 
reported in: А.І. R. 1965 S. С. 845 will have a far reaching effect as the Supreme Court held that the power 
to amend Constitution conferred by Art. 368 includes even power to take away fundamental rights under 


Part III. 


10 


Minority Problem and the Organs 
of International Law 


By 


SOHAN L. SARAF, Barrister-at-Law 


The Charter of the United Nations pledges 
itself to the recognition and protection of basic 
human freedom and rights. In the preamble 
of the Charter, the United Nations have 
expressed among other things their determina- 
tion to reaffirm faith in fundamental human 
rights, in the dignity and worth of the human 
being, in the equal rights of the men and 
women. 


The Charter lays down as one of the pur- 
poses of the United Nations the achievement of 
international co-operation in promoting and 
encouraging respect for human rights and for 
fundamental freedoms for all without distinc- 
.tionas to race, sex, language ог religion 
(Article 1— paragraph 3). 


This purpose of the United Nations can be 
achieved by various bodies of the United 
Nations, the main body who deal with such 
matters is the General Assembly of the United 
Nations. The General Assembly is enjoyed 
under Article 13 of the Charter to initiate 
studies and make recommendations for the 
purpose of assisting in the realization of human 
rights and fundamental freedoms for all without 
distinction as to race, sex, language or religion. 
Under Article 14, the General Assembly may 
recommend measures for the peaceful adjust- 


ment of any situation resulting from a violation 
of the provisions of the present Charter setting 
forth the Purposes and Principles of the United 
Nations. Further, the General Assembly may 
discuss, under. Article 10, any question or any 
matters within the scope of the present Charter 
or relating to powers and functions of any 
organs provided for in the present Charter and 
may make recomendation to the members of 
the United Nations or to the Security Council 
or to both on any such questions or matters. 
Article 55 of the Charter lays down that the 
United Nations shall promote universal respect 
for and observance of human rights and funda- 
mental freedoms for all and in Article 56 all 
members pledge themselves to take joint and 
separate action in co-operation with the United 
Nations for the achievement of the purposes 
set forth in Article 55. Thus, even though 
thereis no provisionin the Charter laying down 
““Expressis-Verbis” that there is a legal obliga- 
tions resting upon the nations to observe human 
rights and fundamental freedoms, still its mem- 
bers are duty bound to respect and observe them 
to abide by the pledge and undertaking of Article 
56. This cannot be jettisoned by the mere 
whim or dictotarial activities of the majority or 
a particular government ofa country as such. 
According to Oppenheim, “the absence of 


. definition of these rights and or provisions for 
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their enforcement far from detracting the 
obligatory. nature of these Articles imposes 
upon the members a moral: and however 
imperfect probably a legal duty to use their 
best efforts either by agreement and whenever 
possible by the enlightened action of their own 
judicial and or other authority" (p. 740 Inter- 
national Law, 8th Ed.). As a matter of fact, 
this is a guasi-judicial duty imposed upon the 
government of a nation to protect the minority 
from the dangerous source of oppression, 
recrimination and dispute to prevent racial and 
religious hatreds from having free play 'and to 
protect the situations established upon their 
conclusion, by placing the existing minorities 
upon the impartial protection of the League of 
Nations as stated in the Advisory Opinion on 
the German Settlers in Poland 1923, by the 
World Court. 


This missionary responsibility of the League 
of Nations has squarely fallen upon the 
members of the United Nations. The funda- 
mental human rights and freedoms 


acknowledged by the members by its Charter 


henceforth be regarded as the legal rights 
recognised by international law and their 
realisation subject to limitations of the Charter 
must be regarded as a paramount object of the 
United Nations. 


Thus, the best way to enforce the basic 
principles of human rights and to protect 


Hindu minority of the East Pakistan is to ро. 


to the General Assembly under -the Articles 
stated above and request the General Assembly 
to initiate and deliberate on the oppression and 
inhuman treatment meted out to the minorities 
in the East Pakistan. The Pakistan Govern- 
ment can always take recourse to` Article 2 
Paragraph 7 of the Charter which provides 
that the. United Nations would. not intervene 


in the matters which are essentially within the 
domestic jurisdiction of any State. The 
expression “essentially within the domestic 
jurisdiction of any State” is capable of divergent 
interpretations, According to some. this has 
in effect negatived much of the purposes of the 
Charter but there is no warrant for any such 
assumption. The exclusion of right of inter- 
vention by the United Nations must be inter- 
preted by reference to the technical nature of 
the term which excludes intervention conceived 
as dictatorial, mandatory, interference intended 
to exercise direct pressure upon the State 
concerned, It does not rule out action falling 
short of intervention such as study, discussion, 
investigation, recommendation etc. 


Moreover, there is no question of Article 2 
(7) nullifying the other provision of the Charter 
in the matter of human rights and freedom, for 
in practice, the matter ceases to be one esseni- 
tally within the domestic jurisdiction of any 
State when there is oppression of the human 
rights and freedoms of the minority by the 
majority or its Government and when it 
becomes a subject matter of an international 
obligation. The fact of the matter is that 
Article 2 (7) does not in any way effect the 
rights and duties of the United Nations and its 
members. With regard to the powers of the 
General Assembly and the Ecconomic and 


Social Council, the prohibition of intervention 


seems irrelevant as these bodies do have powers 
to take enforceable decisions legally binding 
upon the members of the-United Nations. 
Thus, they cannot intervene in that sense of 
the term. In any event, the Government of 
India has a precedent іп the United Nations 
itself when Ше treatment of Indians in the 
South Africa was a subject matter of the 
resolution in the General Assembly. The 
General Assembly passed the resolution with 
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two-third of the majority inspite of the protest 
of South Africa on the point of intervention 
with the meaning of the Article 2/7) of the 
Charter. 


Thus, there is a substantial body of opinion 
and practice in support of the view that there 
is a limit to the discretion of the State and that 
when the State renders itself guilty of cruelties 
against and persecution of its nationals in such 
a way as to deny their fundamental rights and 
to shock the conscience of mankind, interven- 
tion in the interest of humanity is legally 
permissible. As a matter of fact, in 1827, 
Great Britain, France and Russia intervened in 
the struggle between the revolutionary Greek 
and the Turkey when the public opinion 
reacted with horror to the cruelty committed 
during the struggle. In the modern century, 
the fact is that when intervention is resorted to 
by an individual State itmay be taken as an 
abuse of the international machinery but that 
objection does not apply to collective 
intervention. “The Charter of the United 
Nations in recognising the promotion of, 
respect for fundamental human rights and 
freedoms as one of the principal objects of the 
Organisation marks a further step in the direc- 
tion of allevating the principles of humanitarian 
intervention to a basic rule of the organised 
international society. This is so, although 
under the Charter the degree of enforceability 
of fundamental human rights is still 
rudimentary” — Oppenheim. 


The General Assembly under Article 10 of 
the Charter, ifit thinks fit, may also refer a 
matter to the Security Council and the Security 
Council under Article 34 may investigate such 
dispute or situation which mightlead to inter- 
national friction or give right to dispute. The 
General Assembly may also refer the matter to 


the International Court of Justice and seek an 
advisory opinion on such legal question as 
arising from such oppression of the minority. 


In the premises, the Government of India 
would be doing the least by going to the 
General Assembly first and voice the treatment 
being meted out to the minority in East 
Pakistan and find a channel out to other 
branches of the United Nations from there. 


Next important body where the problems 
of minority may be agitated is the International 
Court of Justice. In Article 93 of the Charter, 
all members of the United Nations are ipso- 
facto the parties to the Statute of the Inter- 
national Court of Justice. Under Article 94, 
each member of the United Nations has under- 
taken to comply with the decision of the 
International Court of Justice to any case to 
which itis a party. In Article 94 (2) if any 
party to the case fails to perform the obligations 
incumbent upon it undera judgment rendered 
by the Court, the other party may have recourse 
to the Security Council which may, if it deem 
necessary, make recommendations ог decide 
upon the measures to be taken to give effect to 
the judgement. 


Jurisdiction of the International Court is 
tow-fold ; (1) to decide contentious cases and 
(П) to give advisory opinion. Both functions 
are judicial functions. 


The contentious matters jurisdiction is also 
two-fold. Firstly, if the parties are bound by 
treaties of conventions in which they have 
agreed that the Court should have jurisdiction 
on certain categories of dispute. It has seizin in 
the matter under Article 36 (1) of the Statute 
of the International Court of Justice. Secondly. 
the parties may have made declaration under 
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the so-called Optional Clause i.e. Article 36(2) 
of the Statute of the International Court of 
Justice which provides that the states parties to 
the present Statute may at any time declare that 
they recognise as compulsory ipso facto and 
without special agreement, in relation to any 
other state accepting same obligation, the 
jurisdiction of the Court in all legal disputes 
concerning (a) the interpretation of a treaty ; 
(b) any question of international law ; and (с) 
the existence of any fact which, if established 
would constitute a breach of an international 
obligation. Under Article 36 (3) of the Statute 
this declaration may be unconditionally or.on 
condition of reciprocity on the part of several 
or certain states, or for a certain time. 


The Government of India can not go to 
the International Court of Justice under Article 
36 (1) of the Statute as the Delhi Pact of 1950, 
better known as Nehru-Liaquat Ali Pact, does 
not provide for any such step. Whereas both 
the Governments of India and Pakistan have 
accepted Compulsory Jurisdiction of the 
International Court of Justice under the 
Optional Clause of the Statute though with 
certain reservations. In case of Indian Govern- 
ment it has reserved the disputes arising 
between the Commonwealth Countries to go 
before the World Court and as Pakistan is a 
member of the Commonwealth, the Govern- 
ment of India cannot invoke the jurisdiction of 
the Court unless it waives its self-imposed 
reservation. 
Government of India feels that the exigencies of 
the present intolerable situation existing in 
Pakistan needs such waiver. The Government 
of Pakistan at page 310 of the Year Book of 
International Court of Justice 1960-61 reserves 
for itself the right to decide as to which matters 
falls within the domestic jurisdiction of 


. ties real and effective. 


This should not be difficult if the 
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Pakistan. This reservation could not ‘possibly 
take away the power of the World Court under 
Article 36 (6) of -the Statute which provides 
that in the event of a dispute as to whether the 
Court has jurisdiction’ in the matter shall be 
settled by the decision of the Court. | 


The other method of going to the Inter- 
national Court of Justice is to seek advisory 
opinion of the Court. The advisory opinion 
can only be sought by the General Assembly 
and the Security Council of the United Nations 
and such other specialized agencies which may 
be so authorised by the General Assembly 
Article 96 of the Charter and Article 65 of the 
Statute). The advisory opinion can only be 
sought on legal matters. Thus, an advisory 
opinion is no more than it purports to be. It 
lacks the binding force of a judgement in 
contentious cases. In the matters before the 
Court, the Court is empowered to obtain the 
requisite information from public international 
organisations relevant to the case or such 
organisations may furnish this information on 
their own initiative. 


' Jn various: ways, the World Court has so 
far proved its determination to do every thing 
in its power to make protection of the minori- 
In the abvisory opinion 
on the various problem referred to by the 
League of Nations, such as German Settlers in 
Polland in 1923; Acquisition of Polish 
Nationality in 1923; Treatment of Polish 
Nations in Danzing in 1932 ; Minority Sequal 
in Albania in 1945; Chorzow Factory Case 
іп 1927; Greko-Bulgarian Communities in 
1930 ; Tunis and Morocco Nationality Case ; 
the World Court has laid down a definite trend 
towards the protection of human rights and 
the observance of the minority treaties by 
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various nations of the world. In recent times, 
the peace treaty of 1947 between Bulgaria, 
Italy and Russia, and its interpretation by the 
World Court has also been very illuminative 
(pp 273-286 of Schwarzzenberger's International 
Law 3rd Ed). 


The third important body before which the 
question of minority may be raised is the 


Economic and Social Council of the United 
Nations. Under Article 62 of the Charter, the 
Council has powers to make reccommendations 
for the purpose of promoting respect for, and 
observance of, human rights and fundamental 
freedoms for all. As a matter of fact, the 
Economic and Social Council has set up 
various overseas Commissions and in these 
Commissions, a Commission for human rights 
with special duties on freedom of information 
and of the press, and on protection of minority, 
has also been set up. 


This Council sits twice a year and has been 
criticised for apparent lack of concrete achieve- 
ment, for delays in considering important 
problems and for intermittent debates that take 
place at each of its sessions. Thus, this does 


not seem to be a satisfactory organ to ventilate 
the demands of the minority. 


Lastly, the matter may also be raised before 
the Security Council under Articles 33, 34 and 
35 of the Charter, and it may be asked to 
establish a subsidiary organ, if it deems 
necessary, for the performance of its obligations 
(Article 29). The Security Council may act 
under Article 36 of the Charter. 


Thus, the solemn assurance, of the Govern- 
ment of Pakistan in the Nehru-Liaquat Ali 
Pact that it will ensure to the minorities 
throughout its territory complete equality of 
citizenship irrespective of religion and a full 
sense of security in respect of culture, property 
and personal freedom of movement, is in 
jeopardy and the minority of East Pakistan 
is being subjected to most  ruthless and 
unbearable oppression. The Government of 
India, in the circumstance, should mobilize the 
public opinion of the world by going to the 
General Assembly and protect the legal rights 
of minority by referring the matter to the 
jurisdiction of the International Court of 
Justice. 


ADVICE TO LAW STUDENTS ? 


"Six hours in sleep, in Law's grave study six, 
four spend in prayer, the rest on Nature fix." 


— Sir Edward Coke. 
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IS COMPANY А CITIZEN ? 


By 


ANIL KUMAR MUKHERJEE 
M.A. (Econ.), M.A. (Pol.Sc), LL.B. 


_ The word ‘Company’ ordinarily means ап 
association of individuals formed for some 
common purpose. Such an association may be 
incorporated and thereupon it becomes а body- 
corporate, or what is called a corporation with 
perpetual succession and a common seal. It 
is then regarded as a legal person, separate and 
distinct from its members. The personality of 
such a company arises from a fiction of law 
and its nature should be clearly understood 
before determining if citizenship rights can be 
conferred upon it according to the provisions 
of the Indian constitution. Unlike an unincor- 
porated company which has no independent 
and distinct personality, an incorporated 
company has an independent personality and it 
is recognised by law as a legal person, quite 
distinct from its members. This personality 
emerges from the date of its incorporation 
whereupon the persons subscribing to the 
memorandum of association and other persons 
joining as members are regarded as a body- 
corporate or a corporation aggregate and the 
new person begins to function as an entity. 


Let us now try to find out if such -a person 
can be regarded as a citizen. What is the legal 
significance of the term ‘citizen’? It has not 
been defined by the constitution. Under 
articles 5-8 of the constitution, the following 
persons became citizens of India at the 
commencement of the constitution. 


I. A person born as well as domiciled in 
the territory of India, irrespective of the 
nationality of his parents.. 


II. A person domiciled in the territory of 
India, either of whose parents was born in the 
territory of India, irrespective of the nationa- 
lity of his parents or the place of birth of such 
persons. 


Ш. A person who. ог whose father was 
not born in India, but who (a) has his domicile 
in the territory of India, and (b) has been 
ordinarily residing within the territory of India 
for not less than five years immediately 
preceding Ше commencement of the 
constitution. In this case also, the nationality 
of the person’s parents is immaterial. 


IV. A person who had migrated from 
Pakistan, provided— 


(i) He or either of his parents or grand 
parents was born in India as defined in the 
Government of India Act, 1935 ; and— 


(ii) (а) ifhe had migrated before July 
19, 1948, he further makes an application 
before the commencement of this constitution 
for registering himself as a citizen of India to 
an officer appointed by the Government of 
India, and is registered by the officer, being 
satisfied that the applicant has resided in the 
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territory of India for at least6 months before 
such application. 


Ү. A person who migrated from India to 
Pakistan after Ist March. 1947, but had 
subsequently returned to India under а permit 
issued under the authority of the Government 
of India for re-settlement or permanent return 
or under the authority of any law provided he 
gets himself registered in the same manner as 
above. 


VI. А person who, or any of whose 
parents or grand parents was born in India as 
defined in the Government of India Act, 1935 
but who is ordinarily residing in any country 
outside India provided he gets himself registered 
as a citizen of India (whether before or after 
the commencement of this constitution), on 
application in the prescribed form, to the 
consular or diplomatic representative of India 
in the country of his residence. 


These, in short, are the provisions of the 
constitution in Part II relating to “citizenship”, 
and they are clearly inapplicable to juristic 
persons. The constitution, however, did not 
intend to lay down a permanent or compre- 
hensive law relating to citizenship in India. It 
simply described the classes of persons who 
whould be deemed to be the citizens of India 
at the date of commencement of the constitu- 
tion and left the entire law of citizenship to be 
regulated by some future law made by 
Parliament. In exercise of this power, 
Parliament has enacted the Citizenship Act 
( L VII of 1955 ), making elaborate provisions 
for the acquisition and termination of citizen- 
ship subsequent to the commencement of the 
constitution. It should be absolutely clear on 
a reference to the provisions of this statute 
that juristic person is outside the purview of 


the Act. The definition of the word “person? 
in the Act does not include any company or 
association or body of individuals, whether 
incorporated or not. 


Itis thus absolutely clear that neither the 
provisions of the constitution Part, II, nor 
those of the Citizenship Act, 1955, either 
confer the right of citizenship on, or recognise 
as citizen, any person other than'a natural 
person. That appears to be the legal position, 
on an examination of the relevant provisions of 
the constitution and the citizenship Act, 1955. 


It has been observed in some quarters that 
а Corporation is a citizen of India. Such 
observation has been based on the argument 
that the constitution does not define the word 
“citizen”, that Part II of the constitution which 
deals with citizenship is not material in as 
much as itis concerned with natural persons 
only and is not exhaustive and that the 
Citizenship Act,: 1955, which provides for 
certain matters relating to citizenship but 
defines the word “person” so as to exclude 
artifical persons like corporations aggregate, 
cannot also be regarded as exhaustive. It has, 
therefore, been contended that corporations 
aggregate continue to be citizens, notwithstan- 
ding the provisions in Part II of the constitu- 
tion and in the Citizenship Act, 1955.. And 
such contention has been based mainly upon 
the argument that corporations possess a 
nationality and in this connection ‘nationality’ 
and “citizenship” mean the same thing. That 
the two words ‘nationality’ and ‘citizenship’ 
mean the same thing. That the two words 
‘nationality’ and ‘citizenship’ are synonymous 
have been tried to be established with reference 
to the following passage from Weiss on 
Nationality and Statelessness in International 
Law. 
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One of the terms freguently used synony- 
mously with nationality is citizenship. 
Historically this is correct for states with the 
Roman conception of nationality, but not for 
states with the Feudal conception of nationality, 


where citizenship is used to denote not political 


status but membership of a local community. 
It has, however, become usual to employ the 
term “citizen instead of subject” in republican 
states including common law countries such as 
United States : he who before was a ‘subject 
of the King’ is now a ‘citizen of the States’ and 
in that sense and іп those states the terms 
‘nationality’ and ‘citizenship’ must be regarded 
as synonymous. 


It has, therefore, been contended somewhat 
syllogistically that all incorporated companies 
have the nationality of the state under the laws 
of which they are incorporated, that nationality 
is synonymous with citizenship and, therefore, 
incorporated companies should be regarded as 
citizens. From this it is but a mere step to say 
that incorporated companies in India are 
citizens and that the constitution and the 
Citizenship Act have nowhere deprived them 
of this citizenship. Alternatively it has been 
contended that if all the members of the 
corporation are Indian citizens then Ше 
corporation as a whole must be a citizen for 
the whole cannot be different from its parts. 


But, asHon'ble Mr. Justice Hidayatullah 
pointed out, both the arguments involve 
fallacies. The first assumes that ‘nationality’ 
of corporations: and citizenship of natural 
persons are the same concepts and caps it -with 


11 


the fallacy of ignorantio elenchi which in 


English is called the fallacy of irrelevant 


conclusion because instead of proving that 
corporations are citizens, it has been sought to 
be shown that they ought to be citizens for the 
remedy is so good and effective. The second 
involves the fallacy of petitio principle because 
it tends to beg and founds on a basis that as 
much needs to be proved as the conclusion 
itself. 


Usually citizenship is required for the 
exercise of political privileges and for the full 
possession of civil rights. Sometimes, a person 
may have a political status but not civil status, 
that is to say, he may be a national but not 
а citizen. But, it 18 very unlikely that there 
will be a citizens without a political status. 
Thus, the words ‘Nationality’ and ‘Citizenship’ 
are not entirely similar concepts though the 
words are sometimes used interchangeably 
owing to the fact that most citizens are also 
nationals and viceversa. It is in this context, 
it would be partinent to observe that corpora- 
tions being juristic persons may be nationals 
but need not be citizens of a State, 

Reference: (1) Basu’s Introduction to the 
constitution of India. 


(2) Gettel’s Political Science. 
(3) Shah’s Company Law. 


(4) Supreme Court Case of the 
State Trading Corporation 
vs. The Commercial Tax 
Officer. A.LR. 1963. S.C. 
1811 


Controversial Aspects of the Judiciary 
and The Legislature 


_ SARADINDU BISWAS 


The administration of justice, the vital role 
of the Judiciary, is now-a-days a duty belonging 
exclusively to the State. During the early 
days the country lacked judicial organs and, 
indeed, the administration of justice was not 
regarded as a function of the State. The first 
notion of justice was found in the idea of 
revenge or retaliation which was the admitted 
right of the particular victim of a wrong or 
that of his friends and relatives. -In course of 
time the king came to the assistance of the clan 
by compelling the avenger to endorse the ‘wer’ 
and the offender to pay it. Likewise he 
assumed the responsibility for the punishment 
of bootless crimes which were considered as 
offences against himself. 


Legislature as we know it today is of 
‘comparatively recent origin. Montesquieu 
observed that the ancients had no notion ofa 
legislature composed of representatives of the 
people. In the States of ‘antiquity the 
legislative power was not delegated to small 
select bodies of representatives but was 
exercised by kings or by the people themselves 
in primary assemblies. The historien Freeman 
in speaking of the goverments of ancient 
Greece, said that “the ancient world trampled 
on the very verge of representative 
government without actually crossing 
boundary"; that the assembly which acted 


suitable 


the... contrarily, parliament does not endorse the 


( Ex-Student ) 


upon proposed laws and gave them their 
sanction was composed of the freemen them- 
selves meeting in their personal capacity, and 
that representation in the adoption and passage 
of laws was unknown. 


Of the several organs through which the 
will of the State is expressed and carried out, 
the legislature unquestionably occupies the 
paramount place. It States which have the 
unitary system of government it is the organ 
which determines how the powers of govern- 
ment shall be distributed territorially, that is, 
the degree to which the government shall be 
centralised or decentralised. 


The recent press statement as to Uttar 
Pradesh Vidhan Sabha reminds us the dormant 
conflict between the legislature and the 
judiciary. The opinion of the Supreme Court, 
delivered in the Presidential] Reference under 
Article 143 (1) of the Constitution was an event 
of great historic importance. The dispute 
between the Allahabad High Court and the 
Uttar Pradesh. Bidhan барһа shows that 
if Parliament accepts its view in toto,.the 
State Bidhan Sabhas will have to do.so or, .in 
the last resort, may be compelled to do so by a 
constitutional amendment. If, 


view or accepts it with reservations, all sorts 
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of complications are bound to arise. When 
another issue of contempt of legislature is 
taken to the courts, they will be bound to act 
in conformity with the views of the Supreme 
Court. If the matter is taken for appeal to the 
Supreme Court itself, it may be expected to 
deliver judgment in accordance with the views. 


The opinion of the Supreme Court, 
however, provoked those who held that the 
privileges of the legislatures were not subject to 
judicial review. Legislators and parliamenta- 
rians, throughout the country, are stil very 
much agitated over the opinion of the Supreme 
Court as they consider ita breach of Articles 
105 and 194 which grant certain privileges to 
the parliament and State legislatures. They 
look upon itas making serious inroads into 
their privileges, which they naturally hold as 
sacred. 


The Judiciary, according to the constitution 
of India, has to perform a two-fold function. 
It adjudicates upon disputes between citizens, 
that being а part of the traditional work 
assigned to the judiciary all over the world. 
It performs the more stern task of deciding the 
validity of legislative acts and executive actions. 
The Constitution of India has guaranteed 
certain fundamental rights to the citizens of 
India and it prescribes limitation within which 
the functions and powers of tbe legislatures 


and the executive must be exercised. Two, 


quiries may arise in case of law passed by the 
legislatures. Ате they within the legislative 
competence of the legislature and have they 
violated the fundamental rights of the citizens ? 
In discussing these questions, very difficult and 
delicate problems are raised before the courts. 
In discharging this two-fold function the Indian 
courts act like watch-towers  guarding the 
liberty and fundamental rights of citizens and 


also as laboratories for testing the validity of 
legislative and executive matters. 


The Legislature in India is not the supreme 
parliament like the parliament of England. 
State legislatures, under the federal constitution. 
are subordinate to the parliament and thery 
are not as powerful as the parliament of 
England under unitary set up. Possession of 
certain powers does not make them supreme 
parliamet. Judiciary is the watch-dog of the 
constitution. It had jurisdiction to deal with 
the judges ‘petition and acted within its 
jurisdiction in preventing the House from a 
breach of constitutional provisions. 


The History of Constitutional evolution in 
Britain deals it obvious that the parliamentary 
privileges were originally a Royal grant and 
not *the ancient and undoubted birth right and 
inheritence of the subjects of England". 
Parliament is framed by the elected representa- 
tives of the people who represent the wishes, 
desires, ambitions and social aspirations of the 
people, but they аге not expected to be 
equipped with properly balanced judicial 
sense. 


It is most likely consistent if I opine that an 
absolute balance of powers between various 
sections of government is an utopian conception 
and in practical field the final say should belong 
to some one of them. For, the complex plan 
of separaiton of powers and the checks and 
balances between them in the constitution of 
the U.S.A. have failed іп its practical working, 
and the judiciary has assumed supremacy under 
its powers of interpretation of the constitution, 
and is described as the 'safety valve' or the 
‘balance-wheel’ of the constitution. Тһе 
Supreme Court has the power to invalidate 
a law duly passed by the legislature not only 
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on the argument that it transgresses the legisla- 
tive powers vested іп it by the constitution, but 
also on the ground that it is opposed to the 
spirit of the constitution or some general 
principles such as “due process” the contents of 
which are definable only by the supreme court. 


The other day, Mr. Hukum Singh, the 
Speaker of the *Lok Sabha', said that the 
sponsors of the constitution had intendeed to 
arm the legislatures of the country with the 
power to imprison citizens for contempt 
without any review by courts. He believed 
sincerely that the opinion of the supreme court 
on the privilege of legislatures to punish for 
contempt was wrong in some respects and 
many of the arguments harnessed to support 
it were untenable and inconsistent. Hence he 
suggested that the constitution should be amen- 
ded to clarify the hegemony of the position. 


In conclusion, we may, therefore, view 
that the consitution is a composite and 
well-balanced structure. There are checks 
and balances prescribed in the constitution 
itself. If any wing is impaired or damaged, 
the whole balance will be upset, There is 
purpose and well-considered design in assigning 
particular power to each wing. The framers 


-could deny it. 


of the constitutions had studied the privileges, 
powers and immunities of the members of 
congress in the U.S.A. and of the House of 
Commons in the U.K. The framers then 
deliberately adopted the privileges prevailing 
in the U.K. as the whole structure of Indian 
parliamentary democracy was conceived and 
based on the British Pattern. To suggest that 
American Congress privileges might be enough 
for our legislature is, to say -the least, simply 
fantastic. We are not asking for any favours 
from anyone. We only desire that what was 
intended to be given by the constitution makers 
that in England parliament was sovereign, in 
India the Constitution was supreme. Nobody 
The same was the case as 
regards the Supreme Court. It had to interpret 
the constitution and not to make or rewrite it. 
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THE SALE-DEED: ОҒ CALCUTTA 


Р. THANKAPPAN NAIR 
( III Year Student ) 


Introduction 

Dear Friends, have you, being a citizen of 
Calcutta, ever thought of taking time off to go 
Barisha to meet those bare-bodied men in 
Lungis with their sacred threads, whose 
forefathers ‘sold’ the present city of Calcutta 
on November 9, 1698, for a paltry sum of 
Rs. 1300? Have you visited the place where 
the Father of Calcutta, Job Charnock, visited 
the men for negotiation of the sale of Calcutta ? 
Perhaps not. You are apt to doubt the truth 
of such propositions. The men who sold 
Calcutta are no more, not even their mortal 
remains. They live in the pages of the 
chequered history of Calcutta. Let us briefly 
examine here the validity of the so-called sale 
of Calcutta. | 


Kalikhata (Kalighat), Govindapore (Calcutta 
Maidan), and Sutanuti (the area north of 
Esplanade, west ‘of Bentinck Street, Lower 
Chitpore Road, south of Mahatma Gandhi 
Road, and east of Strand Road failling within 
the extent of the above three boundaries)— 
three villages, once inhabited by Royal Bengal 
tigers—formed the nucleus, on the dawn of 
17th century A.D. out of which the city of 
Calcutta rose up. These three villages were 
some of the places over which the Savarna Ray 
Choudhuries of  Barisha exercised their 
Zamindari rights. 


Lakshmikanta Majumdar 


Lakshmikanta Majumdar (b. 1570, d. 1649) 


belonged to the descendants of those Five 
Families of Brahmins brought from Kanauj to 
redeem Bengal from Budhism. ‘‘During the 
reign of Akbar  Tantric rites of Bengal 

Brahmins which had received a great check - 
from the Afghan rulers, acquired a fresh 
impetus, and three Tantric Hindus came into 
prominence in Sarkar Satgaon (which inculded 
the present site of Calcutta and Kalighat). 
They were Bhabananda who founded the Nadia 
Raj; Lakshmikanta, ancestor of the Savarna 
Ray Choudhuries ; Jayananda, founder of the 
Bansberia Raj." (Ray, A.K., A short History 
of Calcutta). One of the relatives of 
Lakshmikanta Raychaudhuri (original family 
title was Ganguly) was Raja Man Singh's Guru 
(spiritual perceptor) in Banaras. Lakshmikanta 
whose family deity was Kali, is claimed to have 
metamorphosed into the Goddess Kali of 
Kalighat. Original temple oftheir Kali was 
at Bhabanipore which was shifted to Kalighat 


-sometime in the 15th century. In recognition 


of the services rendered to Man Singh for 
taking Maharaja Pradapaditya of Jessore as a 
captive to the court of Akbar he was given 
zamindari rights over an Imperial Jagir which 
consisted of the pargannahs Calcutta, Magura, 
Khaspur, Paikan, Anwarpur, Haveli Saher and 
Hatiagar. Besides conferring tbe zamindari 
rights over the Imperial Jagir by Akbar, 
Lakshmikanta was invested with the tile of Ray 
Chaudhuri and the rank of Majumder. 
Conseguently Lakshmikanta's “social status and 
influence rose high owing to Man Singh's special 
regard and both Kalighat and Calcutta became 


86 UNIVERSITY LAW JOURNAL 


prosperous villages under his fostering care”, 
(Sambandhanirnaya, Pt. II pp 118-127 and 
Kalikshetradwipika, р. 78, guoted by Ray, 
A.K.). 


With the fall of Satgaon and the rise of 
Mahammedan power, the well-to-do traders of 
Satgaon (—Saptagram), Seths and Bysacks, 
immigrated to Govindapore on the banks of 
Hooghly. After clearing the jungle they 
settled there and had established the Sutanuti 
hat by 1550 A.D. 


Founding of Calcutta 


Job Charnock, one of the earliest English 
factors in Bengal, had stayed twice at Sutanuti 
in 1686 December and again in September 
1687. He foresaw the advantages of Sutanuti 
as an inland port. After the cessation of 
hostilities, Charnock returned from Madras 
and reached Sutanuti on 24th August 1690 in a 
country ship commanded by Capt. Brooks. 
The history of Calcutta city begins from 24th 
August 1690. Though the Company's agent, 
Charnock, died on 10th January 1693, he had 
the satisfaction of seeing the British company 
gain a firm foothold in the soils of Sutanuti. 


Since English were squatters in Sutanuti, 
their efforts were directed to farm the adjacent 
towns including Sutanuti from the existing 
Jandlords of these places. Though they had 
nolegaltitle to collect rents and taxes, they 
began collection of rents and revenues from 
Sutanuti. The superiority of the position of 
Sutanuti was known to the Court of Directors. 
“If the Moors will allow us to fortify ourselves 
at Chutanuttee where our ships may go up and 
ride within the command of our guns, it would 
be much better for us though it should cost us 
a bribe of thirty or forty thousand rupees to 


George, dt.. 


the great men to be paid when we are possessed 
of the Moghal’s firman “(Extract from General 
Letter from the Court of Directors to Fort St. 
London, Sept. 11th, 1689, Letter 
Book No. 9). The Court of Directors had 
earlier sanctioned the building of a factory at 
Sutanuti vide their letter dt. February 15, 
1689. The advantages expected from farming 
the adjacent towns were patent. The Company's 
agent in Bengal appraised the Court the 
advantages expected from farming the adjacent 
towns in their General letter dt. December 14, 
1694, an extract of which is given below : 


The advantages expected from farming the 
adjacent towns 


“Ву the death of Agent Charnock your 
Honours are disappointed in your intentions 
and expectations of having a Court of 
Judicature* erected in Bengal and for that 
reason we presume that Honourable President 
and Council of Fort St. George took the 
commission out of your Honours’ packet before 
it came to us, our ‘endeavours have been 
fruitless hitherto in procuring the Nawab’s and 
Diwan’s consents for a firm settlement in this 
place and we have no hopes of a grant for it 
so long as the Diwan continues. We have 
endeavoured to farm 2 or 3 towns adjacent to 
us (Sutanuti included) the rent whereof will 
amount to about 2,000 or 2,500 Rupees yearly 
which isa means to increase your Honours’ 
revenues in your town of Sutanuti for although 
we do make some small matter out of your 
bazar by grain fines etc. yet we cannot lay 
any impositions on the people, though never so 
reasonable, till such time as we can pretend a 
right to the place, which the farming of the 
towns adjacent will soon cause and procure us 
the liberty of collecting such duties of the 


“So, the history of the Court of Judicature goes back to 1694 A.D. 


UNIVERSITY LAW JOURNAL | 87 


inhabitants as is consistent with our own 
methods and rules of. government and this is 
the only means we can think of till we can 
procure a grant for our firm settlement. 
The duties collected out of the town last month 
and fines- paid amounted to-about 160 rupees 
whereas formerly it was so small that it did 
not amount to 30 rupees one month with 
another. 


We have begun no brick buildings in this 
place except a godown or warehouse, which 
was of necessity to be built for pricing and 
and sorting your Honours’ goods this year 
and shall build no more than just what is 
of necessity for your Honours’ business until 
we have the Nawab‘s and Diwan’s firman for 
a firm settlement". 


The Court of Directors were so much 
impressed upon the idea of farming the villages 
adjacent to Sutanuti that they wrote to the 
agent in 1 Bengal 1 in the following lines : 


*We are glad to hear your town Sutanuti 
increases so- exceedingly as we hear it does, 
and that you have had your health so extra- 
ordinarily well the last: two years. -And we 
think that now we have continued so long 
there, we need not fear ever being femoved by 
any order from Court. And that therefore you 
may do well before the value of the ground or 
land adjoining to our. settlement appears to 
public observation to hire of the zamindar of 
that country 3 or 4 miles circumjacent to your 
factory at the rent of 800 or .1000 rupees per 
annum, or rather than fail double that sum by 
which hereafter jn peaceable times a great 
revenue may accrue to the Company. But we 
utterly forbid all: zamindaring of апу of our 
servants or any English. whatsoever. It being 
on the Company' S prerogative , to hire lands of 


the Government or zamindars of any country, 
if any English build or improve any land near 
our factories or habitations, they shall hold the 
same of the Company at a very moderate 
ground rent, but suffer none to take to hold or 
improve any land held of the Government or 
other inferior zamindars of that country to 
which we.expect conformity from yourselves 
and all other English" (Extract from General 
letter from the Count to Bengal, London, 
April 16, 1697, paragraph 6, Letter Book 
No. 9). 


It is generally believed that the Majumdar 
family were friends of the English Company. 
They were friends, no doubt, but they were 
reluctant to part with any of their possessions 
appurtenant to their  zamindari rights. 
Vidhyadhar Ray, the senior member of the 
Majumdar family when English settled in 
Sutanuti, is said to have allowed the English 
merchants to acquire his own zamindari 
cutcheri building, which stood at the southern 
corner of the Dalhousie Tank, for protection 
of their records. The Majumdar family was no 
doubt aware 'of-the strength of the British 
Nation. But, no one at that remote past could 
visualize that their Sutanuti would become the 
Second largest city in the whole of the British 
Empire: The fact that the Majumdar family 
did not want- to transfer their rights, title and 
interests, is evident from the following extracts, 
taken from the consultations of the Sutanuti 
factory held on March 7th, 1698. | 


“Having tried all means with the zamindar 
of the country adjacent to us, to let us have 
the town of De Calcutta (—Dihi Calcutta— 
District Calcutta, as opposed to the central 
and smaller bazar, Calcutta) at the usual hire 
Or rent and rather than fail, having promised 
him + рагі тоге than Ше place at present 
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brings him, and all to no purpose, he- making 
frivolous and idle objections that he will not 
let us have any part of that country in the 
Right Hon’ble Company’s name, but that we 
might have it to our use in any of the native’s 
name the reason Бе gives for it is that the place 
will be wholly lost to him, that we area 
powerful people -and that he cannot be 
possessed of his country again when he sees 
occasion, whereas he can take it from any of 
the natives that rent any part of his country at 
his pleasure ; In consideration whereof, and 
the difficulty we find in treating with these 
inferior zamindars in which there is neither 
security nor credit to what there may be, if we 
have the country rented from the great ones.” 


The Majumdar family being unwilling to 
part with Sutanuti, Govindapore and Kalighat, 
the English merchants found out a way to get 
the villages at any cost. They resolved to apply 
to the Prince and bribe his officers for granting 
them a Sanad. As Calcutta and adjacent places 
originally formed an Imperial Jagir (Khalsa), 
King’s permission was required to deal with it 
in any manner. The necessary permission to 
farm the three villages were procured from the 
Prince Farruck-Siyar, son of the Governor of 
the Province, Azim-us-shan, after paying 
Rs- 16000 as a present. The Prince’s letters- 
patent was procured through the help of 
Zainuddin Khan alias Zoody Khan, sometime 
Governor of Hooghly and Khojah Sarhand, an 
Armernian, friend of the company. When the 
Prince himself granted the Sanad, the Majumdar 
family was left with no other way, but to rent 
out the three villages in question. 


The English merchant who negotiated for 
the farming out of the three villages on behalf 


of the English Company was Mr. Walsh. The © 


popular belief that Job Charnock was the man 
to whom the Majumdar family sold Calcutta 
is without any proof. It is quite likely that 
Job Charnock might have visited the Majumdar 
family as they were friendly to the English 
merchants. On April Ist, 1698, the Sutanuti 
factory received-a letter from Mr.- Walsh that 
he had apromise of farming the three towns. 
Again we find receipt of a letter from Walsh 
under date of July 2nd 1698 to the effect that 
“the daily complaints of the-zamindar’s vakeels 
about our having the towns from them has 
occasioned the Prince to satisfy them by 
ordering rupees 1000 to be paid the zamindars, 
500 rupees out of his treasury and 500 rupees 
by the Company. That the Diwan has signed 
the Nishaan and sent it to-the Prince and is 
hereby expected to be sealed and delivered...”. 
The Company got news of Walsh’s obtaining 
the Nishaan on llth July 1698. The original 
Nishaan was not in the hands of the Company 
before Ist August 1698 as ‘it was detained-some 
time on account of the zamindars proferring 
6000 rupees not to have. the towns give 
tous.”, With the receipt of Nishaan under 
the Quasi’s seal on Ist August 1698, the 
Company was in a better bargaining position. 


- 


The ‘Sale-Deed’s of Calcutta 


The original deed of sale or ‘Bai namah’ is 
in Persian. Тһе ‘Bai namah” was found in a 
collection of manuscripts in the British 
Museum, indexed as British Museum Additional, 
Manuscripts No. 24,039, No. 39. Mr. W. Irvine 
who discovered this manuscript rendered it 
into’ English at the instance of Mr. С.В: - 
Wilson. This manuscripi seems to have 


` remained unnoticed till the end of the 19th 


century. A copy of the original Bai Namah 
is given by Mr. A.K. Ray in his Short History 
of Calcutta(Census of India, 1901, Vol. VII, 
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Pt. 1, Calcutta, 1902) together with its English 
translation furnished to Wilson by Irvine. The 
version given here is taken from .Wilson’s Old 
Fort William 


Copy of the deed of purchase of the villages 
Dihi Kalkatah, etc. bearing the seal of the 
Qazi and the signature of the zamindars : 
“We submissive to Islam, declaring our 
names and descent, viz., Manohar Deo, son 
of Bas Deo, the son of Raghu, and 
Ramchand the son of Bidhyadhar, son of 
Jagdis, and Ram Bahadur, the son of Ram 
Deo, son of Kesu, and Pran, the son of 
` Kalesar, the son of Gauri, and Manohar 
Singh, the son of Gandarb, the son of... 
being in a state of legal capacity and in 
enjoyment of all the rights given by the 
law; avow and declare upon this wise ; 
that we conjointly have sold and madea 
true and legal conveyance of the village 
Dihi Kalkatah, and Sutanuti within the 
jurisdiction of parganah Amirabad and 
village Gobindpur under the jurisdiction of 
the parganahs Paegan and Kalkatah, to the 
English Company with rents and unculti- 
vated lands and ponds and groves and 
rights over fishing and woodlands and dues 
from resident artisans, together with the 
lands appertaining thereto, bounded by the 
accustomed notorious and usual boundaries, 
the same being owned and possessed by us 
(upto this time the thing sold being in fact 
in law free adverse rights or litigations 
forming a prohition to а valid sale and 
transfer) in exchange for the sum of One 
— thousand and three hundred rupees, current 
coin of this time, including. all rights and 
appurtenances thereof, internal | and 
external ; and the said purchase, money. has 
been transferred to our possession from the 


12 


“ч 


possession of the said purchaser and we 
have made over the aforesaid purchased 
, thing to him and have excluded from this 
. agreement all false claims and we have 
become absolute. guarantors that if by 
chance any person entitled to the aforesaid 
boundaries should come forward, the 
defence thereof is incumbent upon us ; and 
henceforth neither we nor our representa- 
tives absolutely and entirely, in no manner 
whatsoever, shall lay claim to the aforesaid 
‚ boundaries, nor shall the charge of litigation 
fall upon the English Company. For these 
reasons we have caused to be written and 
have delivered these few sentences that when 
need arises they may be evidence.. Written 
on the 15th of the month Jamadi 1 in the 
Hijri year 1110, equivalent to the 44th 
year of the reign full of glory and 


prosperity". 
The men who ‘sold’ Calcutta 


1. Manohar Deo (Deva). Lakshmikanta 
Majumdar (b. 1570 d. 1649) had 7 sons— 
Ram Ray (b. 1590, d. 1650), Gauri Ray, (1600- 
1669), Gopal Ray, Bisweswar Ray, Krishna 
Ray (Singh), Gopi Ray, Mahadeva Ray (1639- 
1730). Ram Ray had three sons—Ram Ballava, 
Subadhi and Jagdish (1620-1690). Jagdish had 
4 sons—Vidyadhar (1640-1720), Raghudeva 
(1642-1722),  Ratneswar (1670-1720) апа 
Rameswar (1764-1739). Raghudeva had a son 
named Basu Deva (1660-1710). Manohar Deva 
was the son of Basu Deva. He was thus in 
the sixth: descending generation 


n 


2. Ramchand—was the son of Vidyadhar 
(1640-1720), was in turn the son of Jagdish 
(1620-1690), whose father was Ram Ray, son 
of Lakshmikanta. He was thus in the 5th 
descending generation. Ramchand was the son 
of Manohar Deva’s grandfather’s brother’s son. 


6 
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3, Ram Bahadur or Rembhadra. He was 
in the sixth descending ling of Lakshmikanta. 
Of the seven sons of Lakshmikdnta, Gauri Ray 
was the second. He had 4 sons—Gandharba, 
Janardhana, Sreemanta and  Kuleswara. 
Sreemanta'had two sons—Radhakrishna and 
Kesha Ram (1650-1726). Keshava Ram had 
4 sons—Ram Deva (1680-1726), Krishna Deva, 
Raghu Deva and Kushala. Rambhadra was 
the son of Ram Deva. The relation of 
Rambhadra with Ramchand was that the letter 
was Rambhadra’s great great grandfather's 
brothers great grandson. Manohar Deva was 
Rambhadras great great’ grandfather's great 
great grandson. 


4. Pran. Of Lakshmikanta's seven sons 
Gauri Ray, second son, had, as we have 
allready seen, four sons ‘Gandharba, Janar- 
dhana, Sreemanta and Kuleswara. Pran was 
Kuleswara’s son. The relation between Pran 
and Rambhadra was that the latter was his 
father’s brother’s great grandson. Ramchand 
was his father‘s brother’s great grandson and 
Manohar Deva was his father’s brother’s great 
grandson. - 


5, Manohar Singh. Gauri Ray was 
Lakshmikanta’s second son. Of the 4 sons of 
of Gauri Ray, Gandharba was the eldest. 
Gandharba had three sons; Ramkrishna the 
eldest, Manohar (Singh) the second, and Daya 
Ram, the third. Pran was Manohar Singh’s 
father’s brother’s son, and Rhambadra was 
his father’s brothers, ( Sreemanta's) great 
grandson. 


The person who farmed Calcutta td the 
English Company—Ramchand, Manohar 
Singh, Рғап, Manohar Deva and Rambhadra 
were agnatic to one another. | 
Validity of the Sale 


The so-called sale deed was excuted during 
the tenure of office of Sir John Goldsborough. 
We do not know who signed the deed on 
behalf of the Company. As we have already 
seen, Calcutta and acjoining places belonged to : 
an Imperial Jagir. An Imperial Jagir can not 
be sold, transferred or otherwise dealt with. 
The zamindari rights given to Lakshmikanta 
Majumdar did not include any rights other 
than collection of rents, revenues and taxes. 
The men who executed the ‘sale-deed’ had no 
rights whatsoever to deal with the ownersbip 
of the property, as the ownership rested with 
the King. “The transfer sanctioned by the 
Sanad and effected under thé deed was deemed 
and intended to be a transfer of the rightsto the 
tenant's rights, i.e., of the rights of dependent 
talukdar's". By the ‘sale-deed’ the Company 
farmed the three villages paying а premium of 
Rs. 1300 to the Majumdar family and they 
were not divested with their zamindari rights. 
Even the righth of farming the three villages 
was considered a fortune by the Company. - Ап 
extract from Sutanuti Diary and Consultations 
dated October 31, 1698, Factory 
Calcutta; No. 3, testifies to this fact : 
The Best money that ever was spent 


Records, 


“The Prince having given us the three 
towns adjacent to our settlement' viz. De 
Calcutta, Sutanuti, and Govindapore or more 
properly may be said the zamindarship of the 
said towns paying the same rent to the king as 
the zamindars successfully have done; And at 
the same time ordering the zamindars of the 
said towns to make over their right and title 
to the English upon their paying to the 


.zamindars one thousand rupees for the same, 


It was agreed that the money should be paid 
being thé best money that ever, was spent for 
80 great a privilege but the zamindars making 
а great noise being unwilling to part with their ` 
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country threatening to complain to the King 
of the injustice of the Prince in giving away 
their country which they had so long in 
possession and finding them continue in their 
. averseness notwithstanding the Prince had an 
officer upon them to bring them to 
compliance. | 


“It is agreed that 1500 (7) rupees be paid 
them provided they will relinquish their title to 
the said towns and give it under their hands 
in writing that they have made over the same 
to the Rights Honourable Company”, 


Conclusion 

Though the Majumdar family relinquishe 
the right of direct collection of rents and 
taxes, we must remember that it was due to 
pressure from the Prince that they farmed the 
three villages. Their apprehension that even 
the farming will involve serious consequences 
has come to stay. Besides the premium of 
Rs. 1300 to’ the Majumdar family, the 
Company was ordered to pay ground rent to 
the descendants of Lakshmikanta in the 
following manner ; Dihi Calcutta Rs. 468-9-9, 
Sutanuti Rs. 501-15-9 and Govindapore 
Rs. 224-6-2, totalling Rs. 1194-14-8. Subse- 
quently the rent of Govindapore was raised and 


the total ground rent payable by the East India 
Company was, till 1757, Rs. 1281-6-9. In 
February 1757 the rent was raised to 
Rs. 8,836/-. The descendants of Lakshmikanta 
used receive ground rent of these three villages 
till 1757 or 1758 when the Company finally 
obtained a Jakhiraj or rent-free grant from the 
Mughal Emperor. A list of such payments is 
given by Mr. A.K. Roy. On 12th August 1765 
Shah Alam, the titular Mughal Emperor 
conferred the Diwani of Bengal, Bihar and 
Orissa by an altamgah on the Company for 
Rs. 26 lakhs per annum. During the time of 
Permanent Settlement the Majumdar family 
held zamindari rights over the other parts of 
the Imperial Jagir. | 
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DISPUTE 


) 


In R vs. Industrial Disputes Tribunal ; 19 54—The Lord 
Chief Justice of England observed, “But if there is a 
dispute as to whether there is a dispute, is not that a 


dispute” ? 


The Direct Taxes in India — А Survey 
| MANAB CHAUDHURI, М. А. | 
3rd Year, Section J. (U. C. L.) 


Sir Leo Money told the Royal Commission 
on Taxation that Taxation was the best 
expenditure that he made, and he derived more 
satisfaction from it than from апу other 
expenditure which he had to incur. We must 
admit that Sir Money's sense of citizenship 
was of the highest order ; but from the plain 
and ordinary man, to whom the state is always 
an intangible entity except in the matter of 
taxation, it is, perhaps, too much to except 
such a liberal view of taxation. And in a 
country like India where direct taxation of 
individuals pervades practically all facets of 
their life, a strong distatse for taxation is the 
more likely view. For, here, if the individuals 
earn, they are subjected to Income Tax ; if 
they spend, they are subjected to` Expenditure 
tax, if they hold property they are subjected to 
Wealth Tax; if they give away, they are 
subjéct to Gift Tax. But it does not stop 
Љеге. For, when they die, they are subjact to 
Estate Duty. And the rate of this Estate 
Duty is so high that sometimes even death 


direct taxes separately. The Income Tax is, by 
every standard, the most important direct tav 
in India. The first thing that strikes one with 
regard to Income Tax, is the exceptionally high 
rate, even compared to highty developed coun- 
tries. For example, an individual with an 
income above Rs. 70,000 per year, the Indian 
rate (Income Tax plus Super Tax) is 82:5 % 
(assuming that the whole amount is earned 
income), while at that level the U.S. rate is 
43%, the Canadian rate is also 43 %, the West 
German rate is 40%, the French rate is .65% 
and the Sweedish rate is 54%. The real dimen- 
sions of this difference will be appreciated if we 
bear in mind that all the countries noted above 
are highly industrialised and have a comprensive 
net-work of social security schemes. Compared 
to what the citizens in those countries receive 
in exchange. for payment of tax, the Indian 
citizen receives practically no return whatso- 
ever in the form of social benefits, This makes 
the difference more sharp, the burden more 
heavy and the dissatisfaction more pronounced. 


becomes very costly. --1-- 


Coupled with this most formidable list of 
Direct Taxes, there is the other wing of the 
tax-hawk—an exhorbitantly -high rate of 
taxation. These two have combined together 
tomake the Indian tax system an enormdus 
monster which the innocent tax-payer wants 
to avoid by all means at his disposal. 


Let us now have a look into each of the 


From taxation on individual income, let us 


turn to Company taxation in India. The 


“effeciive rate of Income Tax plus Super Tax 


on Companies is about 50%. Over and above 
this, the 1964 Finance Act introduced the 
companies (profits) surtax (in replacement of 
the Super Profits Tax), the effective rate of which 
is roughly about 10% to 20 % of the taxable 
profits. Thus the cumulative incidence on the 
corporate sector is very heavy ; a Company in 
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India is taxed virtually at the rate of seventy 
per cent. In the the U.S.A. the rate of Company 
Tax is only 50%, in Canada only 50% and in 
England 53°75.% It will not be out of place 
here to mention that in the U.S.A. the rate of 
Company Tax is going to be still further 
reduced, under the Kenedy proposals, to about 
47% by 1967, and so far as the U.K. is 
concerned, under the proposals of the New 
Labour Government, the Income Tax of 38-75%, 
and the Profit Tax of 15% on Companies will 
be abolished and there would be only one 
Corporation Tax which will be less than the 
present rate of 5375% ; according to 
knowledgeable sources it will be round about 
35% as against 60 to 70 per cent in India. And 
if we want that foreign investors should invest 
their capital in this country, we shall see to it 
that the rates of Company taxation are 
substantially reduced. 


While dealing with Company taxation in 
India, it is necessary to touch also upon two 
other issues, namelly, the Dividend Tax and the 
Tax on bonus shares. А 749, tax on the 
amount of dividend declared by a Company, 
has been introduced in 1964. This has only 
accentuated the disincentive to the share-holder. 
When the grossing up of dividends (i.e. the 
benefit arising from the law regarding the 
Income tax paid by the Company as having 
been paid on behalf of the share-holder) was 
abolished in 1959, the- share-holder suffered a 
considerable diminution in the return on their 
investment. Now this 74% .tax on dividents 
will reduce the quantum distributable by the 
Company and thereby further curtail the return 
to the shareholder. : 


When a Company issues bunus shares it has 
to paya 124% tax, on it. The levy of this 
tax does not seem to be logical. By the issue 
of the bonus shares thé shareholders does not 


get anything in reality ; for, the proportion of 
his right to the assets of the company continues 
to be the same after the issue of bonus shares, 
as it was before such issue. So there is no gain 
to the shareholder, and hence no tax on the 
bonus shares can be supported. In the United 
Kingdom, the Royal Commission on the 
Taxation of Profits and Income, after a 
consideration of the whole issue in detail, 
expressed the opinion that a tax on bonus 
shares is unjustified. 


We now turn to the Capital Gains Tax, 
another member in the large family of direct 
taxation in India. This taxis imposed on any 
gains resulting from a transfer of capital 
assets. The tax is imposed at different rates 
for individuals and Companies. For individuals 
the rate of tax is, subject to a minimum of 
15% of the gains—(1) for capital gains arising 
from lands and buildings—75% of the 
average rate of incom tax. (A) for capital 
gains .from other capital assets—75% of the 
average rate of Income Tax. Companies also 
have to pay capital gains tax at 174% to 
40% depending on the nature of capital assets 
that gave rise to the capital gains. It may be 
noted here that England did not have a capital 
gains tax so far, but Mr. Collaghan proposes to 
introduce such a tax from next April, at a rate 
which will роща у be the standard rate of 
income tax 


Wealth tax is the next direct tax that we may 
discuss. The imposition ‘of a tax on wealth 
was first suggestad by Dr. Kaldor, and 
following his suggestion it was introduced in 


‚ 1957. Тһе scheme of the Act is to levy a tax 


in respect of the net wealth of every individual 
and Hindu undivided family. The tax’ is on 


‘the value of the net wealth as on’ the last day 


of the previous pear, if it exceeds a certain 
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exemption limit. This tax also following the 
general trend, has been made more rigorous in 
recent years. The original exemption limit of 
2 lakhs has been reduced to rupees I Lakh. 
While the original rate ranged from 0'5% to 
1:5% it has been gradually increased to 05% 
to 2°5%. One, can only hope that the two- 
pronged attack on wealth will not be carried 
to an extreme whereby all the incentive to work 
is lost, since а reasonable amount of personal 
wealth is the best prize for which a person 
finds incentive to exert his efferts. 


The Expenditure tax was first introduced by 
Sri T.T. Krishnamachari in 1957, presumably 
based on the Kaldor report, but was dropped 
by Sri Morarji Desai. Subseguently, when 
Sri Krishnamachari again became the Finance 
Minister, the tax was revived in greater rigour. 
It is a tax imposed on an individual or a Hindu 
Undivided Family, where taxable expenditure 
exceeded Rs 36,000 a year. At present the 
rates of Expenditure Tax are graduated from 
5% to 15% of the texable income. 


So far as Gift tax is concerned, it also share 
the general trend of becoming more rigorous 
year by year. This is testified by the fact that 
the exemption limit of Rs 10,000 under the 
Gift tax Act has been reduced to Rs 5,000 and 
the balance made texable. The. rates are also 
on the high side. and particularly above 
Rs. 2 Lakhs of gift, it becomes as high as 50%. 
Only small gift, not exceeding Rs 100/- to, any 
person is exempted.: there are also few other 
exemptions. 


Last but not the least, in the list of Direct 
Taxes is the Estate Duty. First introduced in 
1953, the duty is levided on the principal value 
of property changing hands оп death. The 
principal value of property is defind as the 


market value of the estate at the time of death. 
At present, the rates of Estate Duty are so high 
as to be virtually expropriating, In fact, for an 
estate valued over Rs. 20 Lakhs, tbe duty 
payable is 85%. The hardship of the assesses 
isall the more greater, because the duty is 
levied on the property changing hands on death, 
and not on the quantum inherited by any 
particular person. Supposing “А” dies leaving 
an estate of more than Rs. 20 Lakhs of value. 
His two sons, who are the survivers, have to 
pay the estate duty as 85% before they сап get 
the property. But had it been a. tax on 
inheritance, then each son would have to pay 
tax only on Rs. 10 Lakhs and their rates of tax 
would have been 25% (at present rates of 
Estate Duty) rather than 85%. An inberitence 
tax would have been more equitable, since а 
person should be taxed on his receipts alone, 
rather than on the joint value of the receipts. 
It would, therefore, be nore logical of the 
Estate Duty were replaced by an inheritence 


tax. 


In conclusion, one further point may be 
mantioned in connection with the discussion on 
direct taxes. І із reported in the press that 


official hold the view that it would be possible 


to raise Rs. 1000 crores every year by way of 
direct taxation in: near future. It is difficult 
to understand how this can be achieved since 
this means practically a doubling of the present 
levels. Тһе Planning Commission , itself 
admitted in the Third Plan that there is little 
or no scope for direct taxation. And the 
tax-structure of the country is such that the 
brunt of the tax-burdan falls on about 
six thousand people, out of а total 
population of 440 millions, whose income 
is more than Rs 70,000 a year, and who 
generally represent the entropreneural class. А 
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still geater tar burden on this group will only that in the over-zealousness to increase yields 
destroy enterprise for work and incentive to 
save, which are so very vital in the present 
conditions of our economy. One can only hope be forgotten. 


from direct taxation, these simple fact will not 


AN AFTER DINNER SPEECH 


Lord Bowen was once dining as a guest of Lord Justice 
Lindley, auther of the wellknown work on Partnership and 
also the owner of Norfolk farm. In the course of proposing 
a toast to his host, Lord Bowen said “ You fellows don't 
appreciate what an admirable crichton you have got as host. 
Last Long Vacation, travelling in the country of Norfolk, 
and ascending one of the many slight elevations to be found 
there, I put my field glass to my eyes and my astonished 

. vision beheld the ample figures of Lord Justice Lindley 
milking a cow with one hand and holding his inimitable 
work on Partnership in the other.” 


The United Nations i in the Cóntext of the I. C. ү. 


SWAPAN KUMAR BHATTCHARYYA 
Ist year Class, Univ. College of Law 


The United Nations is going to complete 
its twentieth year of existence, this year in 
1965. Our late Prime Minister Jawaharlal 
Nehru addressing a session of the General 
Assembly of the U. N. called upon all the 


member nations to amphasize and broaden the. 


areas of co-operation instead of breaking their 


heads over areas of conflict and to mark the : 


year 1965, the twentieth: year of existence of 
the U. N. as International co-operation year. 
To great delight of all peace-loving people of 
the world, the members of the U. N. have been 
able to line up to his spirit and designate this 
year as I. C. Y. | 
| | 
But at the very beginning of} this year, 
people all over the woild were terribly shocked 
by the news of Indonesia’s withdrawal of 
membership from the United Nations. President 
Soekarno’s wrath against Malayasia bred this 
evil consequence. Indonesia was not ready by 
any means to give recognition of statehood to 
Malayasia and Sarawak was ап additional 
bone of contention between the Wo. Indo- 
nesia was therefore, determined to guit the 
U. N.in case of Malayasia's having a non- 
permanent seat in the Security Council. 
When Malayasia actually secured the seat 
according to the arrangement settled one year 
back, Indonesian deligate in the U. N. decla- 
red that Indonesia was no longer a member 
of the United Nations. President Soekarno 
seconded this fact. This is an ominous sign 
and reminds everyone of tragic League days. 
“| 


Students of International law fall back 
upon the charter of the United Nations to find 
whether this withdrawal is permitted by the 
charter. The charter contains no provision 
admitting the right to withdraw, as the San- 
fransisko conference was apprehensive that 
the presence of such a provision might be used 
by unscrupuleus members as a means to 
escape long-term obligations or as a weapon 
to extert concessions from the U. N. But the 
appropriate committee of the conference took 
the view that withdrawals would be admissible 
(1) “If exceptional circumstances compel a 
member to leave the burden of maintaining 
International peace and security on the other 
members”, (2) If “deceiving the hopes of 
humanity the organisation was revealed to be 
unable to maintain peace or could do so 
only at the expense of Law and Justice” : and 
(3) “If the rights and obligations of a 
member were, without his concurrence, changed 
by amendment of the charter or, conversely, 


‘if an amendment accepted by the majorities 


prescribed in articles 108-109 failed to secure 
the requisite member of ratifications. 


Which one of the above reasons induced 
Indonesia to withdraw ? Indonesia would 
perhaps adduce the most vague one of the 
above three, i.e. the first one. But were in 
fact any ‘exceptional circumstances’ created 
by giving Malayasia the non-permanent seat 
in the Security Council. Any sober person 
must have ligitimate doubt and can not 
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support this action of Indonesia. Interested 
parties like China having ill-feeling against 
the U. №. cheered thrice for Indonesia. The 
Chinese brassbrand is more eloguent than ever 
against the United Nations. China has begun 
to toy with a plan of erecting a rival United 
Nations which may ultimately lead to the 
liquidation of the United Nations. If Chinese 
dreams experienc real fruition, any day would 
be the most fatal for the U. N. The real object 
for having a world organisation would be com- 
pletely frustrated. А cold war in a new form 
will start between the U. М. and the ‘rival ©. 
N. And this may lead to serious and destruc- 
tive consequences to even global annihilation. 
Indonesia’s action has, the refore, set people 
thinking seriously. It has further pernicious 
effect that henceforth new nations may feel lack 
of interest in having the membership of the 
United Nations. Peking already has voiced 
such intention. 


China may have grievances against the 
U.N. as she has not been admitted to its 
membership. She therefore wants its destruc- 
tion. This we cannot support. The U.N. 
may have flaws and frailities, ‘frail creatures 
as we are’. But for that reasons we cannot 
think in terms of destruction of the U. N., the 
symbol of world unity and world peace. It 
is hopeful that Indonesias activities and Chinese 
plan have received no warm reception from 
any corner of the world. And this sustains 
our hope for international collaboration and 
co-operation in this International со-орега- 
tion year. 


In the opening month of the International 
co-operation year, the United Nations was 
about to face a showdown on its practical- 
cum-financial and at the same time legal problem 
of peace-making arrears and voting rights 


13 


of members, the Soviet Union refusing to pay 
its Congo assessments if linked to Article 19 
of the charter, and the United states insisting 
on taking away the right of voting of the 
USSR in the General Assembly as a defaulter 
under this Article. This danger has been 
averted by alert & anxious members by putting 
off the 19th session of the General Assembly up 
to September, 1965. 


The issue has yet remained unsolved. And 
it gives rise to a veritable, legal as well as 
political problem. 


The United Nations at present faces a 
financial crisis beacuse of the fact that some 
of its members decline to pay for the peace 
keeping operations. The United States of 
Soviet Republic and France are among them. 


The letters of the U. N. Charter entrusted 
the Security Council with the “primary respon- 
sibility” for the maintenance of International 
peace and security” (Art. 24 of the U.N. 
Charter). Under chapter VII of the chapter 
it has been vested with the authority to deter- 
mine the existence of any “threat to the peace 
or breach of peace or act of aggression” and 
to “decide what measures should be taken 
in accordence with Articles 41 and 42 (inclu- 
ding any sort of punitive action, e.g. “action 
by air, sea or land forces”), to maintain or 
restore international peace and sucurity “Art 
39). The General Assembly has the power 
under Art. 10 and 11 of the charter to 
*discuss" matters and questions relating to 
international peace and security, and to “make 
recommendations with regard to any such 
questions”. However, the subsequent years 
after 1945 saw the paralysis of the Security 
Council by the frequent use of veto power. 


98 UNIVERSITY LAW JOURNAL 


The Korean crisis of 1950 again ‘highlighted 
the lack of great power.unanimity. At that 
time permanent members of the Security 
Council failed to agree on the duty of the 
United Nations. In order to prevent a veto 
in the Security Council from peralyzing future 
United Nations efforts, the United States 
introduced a resolution under the Acheson 
Plan in the General Assembly that would 
allow the Assembly to act when the Council 
was deadlocked. 


The uniting of peace resolution of 3 
November, 1950 provided that iwhen the 
Seeurity Council, because of the veto would 
be unable to fulfil its primary reponsibility 
under chapter VU, the General | Assembly 
“shall consider the matter immediately with 
a view to making appropriate recomendations 
to Member for collective measures......to main- 
tain or restore international peace and 
security. “Since then the General Assembly 
has assumed greater powers and functions 
than those actually envisaged by the charter 
to it. The U. М. military intervention in 
Korea, the UNEF in the Middle East 
and ONUC in Congo were authorised by 


the General Aseemby іп {accordance 
with this changed and extended juris- 
diction under the Uniting for Peach 
Resolution. 


In fact, in a number of emergencies, power 
vocuums have been filled by the General 
Assembly action when the Security Council 
was immobilised by the use or threat of a veto. 
One result has been that more! and more 
responsibility has devolved upon the Secretary 
General. The late Hammerskjold interpre- 
ted the peacekeeping mandate from the 


e | 
| 
| 
} 
t 


Assembly broadly and developed a system of 
interposition of united Nations forces where 
local conflicts threaten to escalate. 


Both France and Soviet Union deny the 
Assembly’s competence to authorise peace- 
keeping operations. The USSR by its refusal 
to pay for the United Emergency Force and 
United Nations operations in Congo has 
accumulated arrears-that threaten it with loss 
of voting rights in the General Assembly if 
Article 19 of the U. N. charter is applied. 
Article 19 reads as follows :— 


“А member of the United Nations which 
is in arrears in payment of its financial con- 
tributions to the organisation shall have no 
vote in the General Assembly if the amount 
of its arrears equals or exceeds the amount 
of the contributions due from it for the 
proceeding two full years. The General 
Assembly, may nevretheless permit such a 
Member to vote if it is satisfied the failure to 
pay is due to conditions beyond the control of 
the member.” 


According to Article 17 (1) of the U.N. 
Charter, “the General Assembly shall consider 
and approve the budget of the organisation” 
and Article 17 (2) says, “The expenses of the 
organisation shall be borne by the members as 
appointed by the General Assembly.” 


To meet the ordinary and general “ехрепѕеѕ 
of the organisation” definite percentage of 
the total expenses is realised as a contribution 
from each member. In parity with this 
percentage, a percentage of the total expenses 
for peacemacking operations has been appor- 
tioned for the Soviet Union. So Soviet Union 
and France and some other dilinquent member 
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are legally bound to pay the amount appo- 
rtioned for them by the General Assembly. 


But The Soviet Union maintain that financial 
obligations resulting from General Assembly 
resolutions on peacekeeping are not binding 
on members and has refused to pay assess- 
ments for all such operations undertaken to 
date. It maintains that Article 24 confers 
upon the Security Council exclusive respon- 
sibility for the maintenance of international 
peace, and any guestion for which action is 
necessary, must be referred to the Security 
Council. That body has also exclusive res- 
ponsibility for making financial assessments 
as provided in Articles 43, 48 and 50. In 
adopting resolution calling for military action 
ог authorising the assessment of expenses for 
operations in the Middle East or Congo, “the 
General Assembly has acted ‘ultra vires’ 
and the resolutions in question were legally 
invalid.” 


The dispute was taken to the International 
Court of Justice and it rendered a 9 to 5 opinion 
that the Security Councils decision is not 
exclusive and that the General Assembly has 
the authority to apportion expenses among 
its members which were not otherwise 
provided for. 


In fact, the Soviet Union fails to take 
note of the fact that the charter should be 
interpreted as flexible living instrument which 
can be readily adopted to a changing world. 
The constituentional system of the U. N. 
should be governed not merely by its written 
rules, but above all by practice and realities 
of the moment. The USSR and her followers, 
we hope, will consider this plain fact and will 
inject blood into the enfeebled body of the 
suffering at present from financial anaemia. 


Another problem which confronts the 
the United Nations this year centers round 
the revision.of the U. N. Charter. President 
De Gaulle of France propsed a conference 
of five powers including the U.S.A., U.S.S.R. 
Britain and France, and commuist China to 
examine and revise the U. М. charter to 
toreestablish “the equilibrium of the U.N. 
The world organisation, according to him 
has undergone profound transformation. In 
this connection he has criticised the U. N. 
intervention in Congo. Many of us may 
support De Gaulle’s proposal for revision 
of the “outmoded' charter. But the means bee 
suggests appear to be 'outmoded'. De Gaulle 
still holds the notion of the U.N. as a 
hegemony of big powers. He only proposes 
that replacement of Quomintang China by 
Communist China. De Gaulle’s proposal is 
wanting in democratic spirit-the spirit of the age. 


In fact, U. Thant, Secretary General of 
the United Nations, while criticising the 
charter as (out of date has pointed out that 
the relics of big power in the world body are 
the cause of weakness in this organisation. 
He has rightly observed that the provisions 
of the charter particularly, Chapteer VII, 
dealing with mandatery action by the Security 
Council to maintain and restore peace, related 
back to Axis Powers’ aggression, “а kind 
of situation which is unlikely to recur in our 
world of super powers armed with Hydrogen 
bombs amid a vastly increased number of 
small independent states". U. Thant pleaded 
for a “fair. equitable and clearly defined dis- 
tribution of the functions of these bodies 
in the light of changing circumstances !" 
Echoing the spirit of the L.C. Y. U. Thant says 
that the U. N. today must work towards a 
world in which aggressive nationalism is 
banned and where diversity can be preserved 
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without prejudice and hatred. The U. N. no 
doubt, has undergone profound changes, 
for example, due to freguent use of “veto” 
power, chapter VII has practically become 
null and void. The Uniting of Peace Resolu- 
tion has shifted the burden of keeping world 
peace from the Security Council to the 
General Assembly. The U.N, has experienced 
many minor changes here and there and this 
necessitates that the letters of the charter 
should be attuned to these. The revision 
could not take effect because Art. 108-and 
109 dealing with the mode of amendment 
includes the ‘unanimity principle’ and provides 
the scope for use of veto power. But it is high 
time for revision of the charter and such a 
revision should be in keeping with the demo- 
cratic spirit, the spirit of U. Thant’s proposal, 


In this International Geopro Year 
here is a modest proposal. Let a plebiscite 
be held on a world basis on the issue whether 
there should be any revision of the charter, 
and, if so, what points. The impact of world 
bodies on modern man’s life ‘depends to a 
large extent on the amount of the loyalty 
shown  towards- these organisation. То 
promote this end. there-must be direct and 
intimate connection between the world orga- 
nisation and the people of the world. But 


| 
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such a link is regrettably missing in present 
state of affairs. The United Nations or any 
of its specialised agencies does not deal 
directly with individuals and therefore is not 
recognised by them. Most of the individuals 
have never seen U.N. Official, document 
or building. As long as this continues the 
U.N. will remain a sphere of interstate or 
intergovernmetal activity but hardly an area 
where ground and individuals of the whole 
world will collaborate and cooperate and 
make this world think peaceful abode. 


The charter of the United Nations begins 
with the words “We the people of the United 
Nations“ and the U. М. was meant to bea 
popular body also. But what has been prea- 
ched has not been practised. The U.N. is 
far from being a popular organisation, the 
watchward of the International cooperation 
year should be “popularise the United 
Nations, make it people’s organisation’. And 
a plebscite on world basis on the question 
of the revision of the chartermay provide a 
helpful stride. This my proposal may be 
regarded today as an Orwilliam Utophia and 
may be discarded, I fear, as not “worth seri- 
ous discussion”. But who can say with any 
degree of certainty that the golden dream of 
today is not the happy reality of tomorrow ? | 
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FUNCTION ОЕ LAW 


Ву 


BHAGWAN DAS SAMPAT 


Justice Holmes said “The law is the witness 
and external deposit of our moral life. Its 
history is the history of the.moral development 
of the race, the practice of it, in spite of 
popular jests, tends to make good citizens 
and good men.” | 


When Holmes spoke about the noble 
function of law, he was not referring so much 
to'the provision: of the law contained in the 
jstatute book or to judicial decisions but he 
had in mind the jurisprudential aspect of law— 
Law in relation to its ultimate philosophy and 
its ethes. 


In the sence law is something much greater 
and nobler than the contents of any statute 
book ofany code of any volume of judicial 
decisions. As Lord Macmillan observed “It 
is the guardian and vindicator of the two 
most precious things in the world—justice and 
liberty. Its ideal remains constant and unchan- 
ging. Ву the standards of justice and liberty 
which it sets up all political theories must 
ultimately stands and fall." 


“Jurisprudence” according to  Ulpain “is 
the knowledge of things human and divine, 
the science of the just and the unjust." 
Sociological jurisprudence which is more 
appropriateiy described as functional jurispru- 
dence introduces pragmatism asa philosophy 


(3rd Year Student) 


of law. Dean Roscoe Pound who has been 
the great exponent of this school of jurispru- 
dence for many years past has stated that 
“the sociological method consists in the study 
of a legal system functionally as а social 
instrument asa part of social control. And 
study of its institutions doctrines and precepts 
with -respect to the social ends to be served. 
It presupposes that law is a specialized agency 
of social control.” According to this view 
law has to meet the challenge of the times 
from epoch to epoch. As Dean Pound so 
eloquently observes.” While jurists have been 
at these tasks a new social order has been 
building which makesnew demands and presses 
upon the legal order with a multitude of 
unsatisfied desires. According to the vision 
of Dean Poland “Legal history is the record 
ofa continually wider recognising and satisfy- 
ing of human wants or claims or desires 


: through social controla more embercing and 


more effective securing of social interests a 
continually more complete and effective elimi- 
nation of wasts and precluding fonction in 
human enjoyment of the goods of existence- 
in short a continually more efficacious social 
engineering.” Itisin the light of this philo— 
sophy that the function of law has to be 
determined today. 


Thus considered law ceases to be in the 
words of justice Holmes “а brooding omnipo- 
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tence in the sky” апа bocomes а flexible 
instrument of social order. Its contents would 
naturally depends upon the political values 
of the society which it purports to regulate. 


That is how justice and freedom take a . 


place of pride in the scheme of law today and 
to them must be added the basic values ofa 
democratic society which require the realisation 
of social justice. It is in this context that Lord 
MACMILLON described law as the guardian 
and vindicator of two most precious things 
in the world-justice and liberty. Justice and 
liberty properly understand inevitably lead to, 
the controll of social justice and equal 
opportunities to all. Itis of course true that 
law is not exact -science as lord Halsbury used 
to say. It is essentially a very human affair. 
It has to deal not with the scientific axioms 
or scientific formula but with the every day 
concerns of ordinary citizen Law of today 
has to study to be able to meet the challenge 
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posed by current problems. 


In substance. law is a mighty weapon in 
the armoury of democracy with which demo- 
cracy seeks to attains its ideal of a welfare 
State. The end of democratic government 
today is undoubtedly the good of its citizens and 
in order to achive its ideal democracy. tends 
to lean more and more on law and seeks to 
established Socio-economic equality with the 
assistance of law. In discussing the dynamic 
function of law in a democratic State one 
important principe has to be borne in mind. 
Democracy is undobtedly entiled to lean on 
the power of law to bring about social 
economic changes with the object of attain- 
ing the ideal of a Welfare State but in 
making laws with that object there should 
not be wide difference between Jaw and public 
opinion. The social structure which law 
purports to construct must be steady though \ 
not statinary stable though not static. 


LAW AND INDUSTRY 


By 


AMAL KUMAR DE 


India is now on the last phase of her third 
Five-Year Plan and the past decade has seen 
an enormous growth of industry in the various 
parts of the country. This large scale indus- 
trialisation has lead to ever larger numbers of 
industrial workers. Therefore, the question 
of labour relations and labour legislation is one 
of high importance. For a proper appreciation 
of the issues, it is necessary to have a broad 
idea of their orgin, growth and development. 


Labour in the early factory system. In tbe 
earlier days of industrialisation, the workers 
were considered à Commodity and their employ- 
ment was governed by the supply-demand rule. 
They were under absolute mercy of the 
employer who dictated the wages and other 
conditions of service to the workers. The 
worker had to suffer periodic unemployment 
and under-employment as a consequence of 
over-production. Тһе wages paid to а 
worker in industry was quite inadequate 
to meet his barest needs. The social evils 
followed the economic evils. Over crowded 
slums with in suffeient sanitary arrangement 
impaired the health of the worker and his 
family. Acute housing shortage and hard work 
forlong hours shattered the health, morality, 
family and social life of the worker. Industrial 
hazards increased and accidents were соп- 
sidered as normal risks incidental to employ- 
ment. 


The victim of an accident lost his | 
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employment and had no right to compensation. 
The law-wages induced the workers to supple- 
ment their earnings by allowing their women 
and children to seek employment under any 
terms and conditions and the situation was 
fully exploited by the factory owners. 


Growth of Labour Problems and Industrial 
Lagislation. 


Thus the industrial workers had to suffer 
from excessive abuses of power by their empl- 
oyers and lack of harmonious adjustment with 
them. They were far below the employers іп 
socioeconomic status and the contract of 
employment was one-sided in the sense that the 
employer could easily exercise undue influence 
over the workers. The ordinary courts of law 
did not take this fact into account and decided 
cases in the same way as other contract. Any 
concerted action on the part of the workers 
were disfavoured and opposed by the employ- 
ers and the leaders were victimised and per- 
secuted. The Government refused to take 
notice of such matters and followed a policy 
of non-interference, confirming their activity in 
maintaining law and order only. Till the end 
of world war 1, the trade union movement 
could not gather momentum and the only law 
in force at that time to settle industrial disputes 
was the Employers and Workmen (Disputes) 
Act, 1860, which was hardly put to use because 
of its limited character. 
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The world war I gave a tremendurs impetus 
to industrialisation and the workers realised 
that the amelioration of their working candi- 
tions lay in their own hands. Strikes and lock- 
outs were resorted to during the period 1928-29 


and the Government was forced to enact trade -` 


Disputes Act 1929 for promoting quick settle- 
ment of disputes. The Act contained provisions 
regarding strikes in public utility services such 
as electricity and water supply conservancy or 
sanitation, post and telegraph services, 
railways. Illegal strike was defined under 
the Act as those which had objects other than 
the furtherance of a trade dispute within the 
industry or which caused hardship on the 
community. 


The tea plantation industry in Assam was 
the first to atract lagislative control. The 
process of recruitment of labour and their de- 
tention in the tea gardens was severely criticised 
severe acts were passed both by Bengal Govt. 
and Central Government to regulate employ- 
ment. The first Factories Act and the first 
Mines Act were passed in 1881 and 1901 
respectively. Any lagislation embracing the 
entire working class was not made untile 
1922 and this included laws in respect of 
workmen’s Compensation, trade unionism, 
industrial relations, hours of work and payment 
of wages. 


Public attention gradually focussed on the 
labour problems. Social workers and humani- 
tarian agencies helped the workers fight against 
any exploitations by industrialists. The Indian 
National Congress decided on its labour policy 
to secure to the industrial workers a minimum 
standard of living, reasonable hours of work 
in confarmity with international standards, 


_tection of their interest. 
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machinery for settlement of industrial disputes, 
protection against economic consequences of 
old age, sickness and unemployment, the right 
of workers to form union and to strike for pro- 
Under pressure of 
public openion, the Government of India in 
consultation with provincial governments set 
up in 1942 a permanent tripartite labour 
organisation to promote uniformity in 
labour lagislation, (b) to determine a procedure 
for settlement of industrial disputes and (c) to 
consult on all matters of industrial interest 
affecting the country as a whole. This arrage- 
ment has resulted in a remarkable extension 
of the scope and extent of labour legislation 
in India. 


Industrial Legistation and its objects. 


The legistation regulating the relation 
between capital and labours has two objects 
in view. It seeks to ensure to the workmen, 
who have not the capacity to treat with capital 
on equal terms, a fair return for their labours. 
It also seeks to prevent disputes between emp- 
loyer and employees so that production might 
not be adversly affected and the larger interests 
of the society might not suffer. 1 


This system may be criticised on the ground - 
that when the parties to the disputes are not 
willing to invite arbitration, why should the 
government or an outside agency interfere. 
But we find that the industrial disputes result 
in stoppage of production seriously affecting 
the consumers and therefore the Government 
has to step in to grant relief both to the 
workers and public by introducing the system 
of compulsory arbitration. There is nicely 
summarised in the observations of chief justice 


1. Burn & Co., Calcutta vs. Their Employees (1956) II F. J. В. at p. 222 
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Chagla in the case Province of Bombay vs. 
Western India Automobile Association.? “But 
it is also to be noted that the whole trend of 
labour legislation in this country and elsewhere 
is to interfere with the sanctity of private 
contract. We are no longer living in those 
far-off days, which according to some may be 
palaeon days and according to others wicked 
and evil days, when the rights of employers and 
employees were governed purely by contract. The 
‘employer went out into open market, employed 
whom he liked, paid what he liked, dismissed 
him when he liked and the state permitted him 
todo so. Asl was saying, the whole trend 
of labour legislation is to protect labour against 
the free play of contractional rights when he 
is not strong enough to protect himself. 
Therefore the mere fact that these particular 
legislation interferes with the right of contract 
or the sanctity of a contract cannot be an 
argument for holding that such an encroach- 
ment upon privte rights cannot be permitted." 


Industrial laws are meant to provide 
various kinds of protection given to workmen 
and industry and some of these are referred 
below with the objects which they are meant 
to serve. 


(1) Indian Factories Act of 1948—The 
main objects of this act is to improve 
‚ the working condition of the labourers 
by implementation of as many provi- 
sions. of International Labour Organi- 
zation Code of Industrial Hygiene 
suited to Indian conditions. The 
ancillaries are to avert disputes and 
provide for leave and holidays to the 


22. (1949-50) LF.J.R. 12 


(2) 


(3) 


(4) 


©) 


(6) 


employees. Though the Act is 
Central one the conditions prevailing 
in different states being different, the 
Act, has left to the State Governments 
the implementation of its provisions by 
making rules suited to the conditions 
of the particular state. 


Cotton Ginning and Pressing Factories 
Act, 1925— The object of the Act is 
to prevent malpractices such as dam- 
ping, mixing and adulteration to 
preserve the quality and reputation 
of Indian Cottons. 


Indian Boilers Act—It’s object is to 
secure regular inspection and regis- 
tration of boilers and uniformity in 
all technical matters. 


Employment of Children’s Act, 1938— 
The age limit is prescribed for children 
to be employed in any work and 
penalties are provided if a child below 
such age is permitted to work. 


The children (Pledging of Labour) 
Act, 1933—The objectis to put stop 
to the practice of parents or guardians 
of children to take advances on agree- 
ments pledging the labour of their 
children. 


Industrial Employment (Standing 
Orders) Act, 1946—The object is to 
minimise friction between employers 
and workmen by defining the condi- 
tions of recruitment, discharge, dis- 
ciplinary action, holiday, leave etc. 


3. Current Central Labour Code Vol. I by J. D. Jain & P. D. Jain. 


` 
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(7 Payment of wages Act, :1936—The 
object of this Act is, to ensure 
regular payment of wages without 
any unauthorised каш. 


(8 Minimum wages Act, 1948—The Act 
is to help worker to strike a fair 
bargain with their employers and 
ensure fair wages for them. ' 


1 
1 


(9) Industrial Disputes Act, 1947, 


Workmen’s Compensation Act, 
1923—The Act provides relief by 
way of compensation to a workman 
who suffers an accident during the 
course of employment which disables 
him to work in the job as a result of 
which he dies. 


(10) 


(11) Employees State Insurance Act, 1948 


Industrial Legislation in India. 


The scope of the present discussion is too 
limited to give a comprehensive idea of the 
various industrial laws in force but these may 
be proudly grouped under the: following 
headings. 4 | 


І Laws relating to Sub-standard, Persons, 


namely. 
2. Women | 


~- I Laws relating to Specific Industries, 
namely. 
1. Factories and Workshops 
2. Mines and minerals 
3. Plantations 


| 
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4. Transport, namely (a) Railways 
(b) Ports and Dock (c) Inland 
water (d) Air (e) Road. 

5. Shops and Commercial establish- 
ments. 

6. Construction Works. 

7. Agriculture. 


III Laws relating to Specie Matters, 
| namely : 

1. Wages 

2. Indebtedness 
3. Social Security 


Compensation (b) 


(а) Workmen’s 
Maternity 


Benefits (с) Insurance (а) 
Retirement Benefits (e Bonus 
Schemes 

4. Welfare 

` 5. Housing 


6. Forced Labour 


IV Laws relating to 
]. Trade Unions 
2. Industrial Relations 


V Laws relating to Statistics. 


Enforcement of Industrial Laws 


For enforcing the laws, there are respective 
inspectorates under the different acts which 
ensure effective compliances with the provi- 


‘sions of the legislation. But these inspectora- 


tes should be reorganised and re-inforced so 
that the officers are not over burdened with 
a variety of responsibilities spread over a 
wide area. It is sometimes found that the 


Inspectors under the Factories Act are not 


adequately qualified and trained and thus the 


4. Labour Problems in Indian Industry by: V. V. Giri. 


i 
! 
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very spirit with which the laws are enacted 
is sadly lacking in them. Emphasis therefore 
should be given by government on recruiting 
adequate number of trained personnel, proper 
coordination of inspecting work and introduce 
courses to guide the inspecting staff and to 
enable them to exchange ideas and experiences. 


Conclusion 


Industrial legislation is intimately associated 
with the economic and scientific development 


of a country and its importance in our 


national life cannot be over-emphasised. The 
factors influencing labour legislation should 
be studied closely basing on the principles of 
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and international uniformity so that the labour 
is recognised as an equal partner with capital 
in production and is entitled to equal share in 
profits in their joint efforts in the industria] 
field. There is an innate desire in minds of 
workers all over the world to improve their 
status and this finds expression in their demand 
for participation in the ownership and 
control of industry. In India, industry is 
rapidly developing both in private and public 
sectors and the time is ripe to pay much 
more attention to industrial relations and 
worker’s education. We will then really be 
on the road to imdustrial democracy and the 
mutual understanding and respect between 
employers and workers will conduce a far 


social equity and justice, national economy :-greater rate of technological advancement. 
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А report of а case from Calcutta High Court 
decided on Jan. 20, 1965. 


Civil Appellate 
Before Sinha and Arun K. Mukherjee, JJ. 
Chunilal Kothari 


Sm. Sepi Devi Mimani 


Limitation Act, 1963 ( XXXVI of 1963), 
S. 12 and Art. 132, Construction of— 
The expression “leave to appeal’ in S. 12 of 
the Limitation Act, 1963 contemplates а case 
for “certificate of fitness to- appeal’ under 
art. 132 of that Act—Latter expression is of 
wider import than the former-provisions of art. 
132 of the Limitation Act, 1963 compared with 
these of the corresponding art. 179 of the 
repealed Act of 1908— The Constitution of India, 
arts. 132 (1) & 133 (1). 


Facts: Sm. Gopi Devi  Memani filed . 


Testamentary suit No. 4 of 1954 praying for 
letters of administration to the estate of the 
deceased Meghraj Kothari and that a right 
be reserved for her mother Musammat Gohar 
Baito apply for grantin her favour in the 
event of her gaining sanity and for other 
reliefs. On opposition, Mallick J. passed 
decree оп 14. 5. 62 granting letter of admi- 
nistration to the estate to one Gangadas 
Binani. This decree was appealed against in 
Appeal No. 163 of 1962 by the petitioners 
Chunilal Kothari & Ors. This appeal came 
up for hearing on 24, 2. 64 апа Bachawat 


J. and А. К. Mukherjee J. directed that in 
lieu of the grant to Gangadas the letter of 
administration be granted to Gopi Devi 
Memani the respondents subject to her fur- 
nishing security to the extent of Rs. 2,75,500/- 
the other points of the decree being affirmed. 
This ‘decree was filed on the 14. 4. 64. The 


notice of motion fora certificate for appeal 


to the Supreme Court was taken out on 
13. 5. 64 by the appellants. The case came 
up for hearing at the Appellate Civil Juris- 
diction of the Calcutta High Court. 


Mr. А. C. Mitra, Standing Counsel, 
Mr. M. Hazra, and Mr. D. Gupta appeared 
for the petitioners and Mr. S. S. Ray & Mrs. 
Deb Barman appeared for the Respondents, 
On appeal. 


Held: The Section 12(2) and (3) of the 
Limitation Act 1963 applies “Leave to appeal" 
appearing therein include “grant of Certificate" | 
also. 
Cases relied on or referred to : 

1. Sidheswar Ganguly vs. State of West 
Bengal А.К. (1958) S. С. 143, 
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2. Azambad Tea Со. (Р) Ltd. and Anr. 
vs, 
Suraj Ratna Thirani and Ors, 
А.Т.К. (1950) Cal. 296. 
3. Radha Krishna Das 
V8. 
Rai Krishna Chand (1901) 28 LA. 172. 


4. Moolji Yaitha and Co. 
vs. 
Khandesh Spining and Weaving Milis 
Co. Ltd. . A.LR. 1950) Е.С. 83. 
5. Baladin vs. State of p.p. ALR. 
(1956) S.C. 181. 


Application for a certificate to appeal to the 
Supreme Court in an appeal from original 
decree passed by the High Court. Sinha J.— 
This application for leave to appeal to the 
Supreme Court under Article 133 (1) (a) of 
the Constitution. The facts are shortly as 
follows. 


Testamentary suit No. 4 of 1954 was filed by 
Sm. Gopi Devi Memani, praying for letters 
of Administration to the estate of Meghraj 
Kothari, deceased and that a right be reserved 
for her mother Musamat Gohar Bai to apply 
for grant in her favour in the event of her 
gaining sanity and for other reliefs. The 
application was opposed and on the 14th of 
May 1962 Mallick J. passed a decree granting 
Letter of Administration to the Estate of 
Meghraj Kothari to one Gangadas Binani. The 
petitioners Chunilal Kothari, Н. Kothari 
Kanhaiyalal Kothari and Sm. Mathura Bai app- 
ealed against the said order, the appeal being 
numbered as appeal No. 163 of 1962. On the 
24th of February, 1964 the appeal came up 
for hearing bafore Bachawat J. and by learned 
brother A. K. Mukherjee J. The appeal was 
allowed in. part and the learned Judges 
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directed that the grant' issued to Gangadas 
Binani be recalled and in lieu thereof Letter 
of Administration to the Estate of Meghraj 
Kothari deceased, be granted to Gopi Devi 
Memani subject to her furnishing security to 
the extent of Rs. 2,75,500/- etc. Save as 
aboresaid the order appealed from was affir- 
med.‘ The appeallants decree was filed on 
the 14th April, 1964. The notice of motion 
for a certificate for appeal to the Supreme 
Court was taken out on- 13th of May, 1964. 
It has now come up for hearing Mr. Roy 
appearing on behalf of the respondent admits 
that this is a. judgment of variance and 
therefore, it would be sufficient to show that 
the amount or value of the subject matter 
to the dispute in the court of first instance 
and in appalis not less than 20,000 rupees. 
It is not disputed that the value exceeds that 
amount. .The only point that he has taken 
is that this application for a certificate is 
barred by limitation. He -has made his 
argument thus. Under the Indian Limitation 
Act, 1908 the relevant article was article 179 
which ran as follows :— . . 


*179. By a person desiring to appeal under 
the same Code to His Majesty in Council for 
leave to appeal Ninety days. The date of the 
decree appealed from." Тһе code referred to 
is the Civil Procedure Code. 


In computing the time, sec. 12 of the said 
Act permitted a certain time to be excluded. 
The relevant provisions are sub-sections (2) and 
(3) which ran as follows. 


“(2) In computing the period of limitation 
prescribed for an appeal an application for 
leave to appeal, and an application for review, 
of judgment, the day on which the judgmen 
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complained of was pronounced, and the time 
requisite for obtaining a copy of the decree, 
sentence or order appealed from or sought to 
be reviewed, shall be excluded. 


(3) Where decree is appealed from or sought 


to be reviewed, the time requisite for obtaining 


a copy Of the judgement on which it is founded 
shall also be excluded.” 


. The limitation Act 1908 was repealed and 
the new Act No. 36 of 1963 came into 
operation from the Ist of January, 1964. The 
relevant article in the new Act is article 132 
which runs as follows:— 
“132. To the High Court for а: Certificate of 
fitness to appeal to the Supreme Court 
under clause (1) of Article 132 Art. 133 
or sub-clause (c) of clause (1) of Article 
134 of the Constitution or under any 
other Law for the time being in force. 
Sixty days. The date of the decree order or 
і sentence.” 


But although there has been а substantial 
alteration in the language of the article 
abovementioned, the wordings of section 12 
virtually remain the same. Sub-section (2) 
and (3) of the present sec. 12 run as follows.. 


(2) In computing the period of limitation 
for an appeal ог an application for leave to 
appeal or for revision or for review of a 
judgment, the day on which the judgment 
complained of was pronounced and the time 
requisite for obtaining a copy of the decree, 
sentence or order appealed from or sought 
to be revised or reviewed shall be excluded. 


(3) Wherea decree or order is appealed 
from or sought to be revised ог reviewed, 
or where an application is made for leave to 
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appeal from a decree ог order, the time 
requisite for obtaining a сору of the judge- 
ment on which the decree or order is founded 
shall also be excluded. 


Mr. Roy argues that in the Limitation Act 
of 1908 both article 179 and section 12 talked 
about “leave to appeal", but under the 
amended Act of 1963 the relevant article, 
namely, 132 speaks about certificates, that is 
to say an application for a certificate to apply 
to the Supreme Court under clause (1) of the 
132, Article 133 or sub-clause (c) of clause (1) 
of Article 134 of the constitution, or undei 
any other law for the time being inforce. Words 
which would enable any period to be excluded 
under section 12 of the limitation Act however 
remain the same as before. In other words, 
under the present section 12, the exclusion of 
time relates to an application for leave to 
appeal and not to an application for a certi- 
ficate. If section 13 does not apply, then from 
the dates set out above it cannot be disputed 
that a period of more than sixty days has 
elapsed between the passing of thé decree and 
the taking out of а notice of motion praying 
for a certificate. That is why Mr. Roy argues 
that the application is barred by limitation. 
He has referred to a decision of the Supreme 
Court. Sidheswar Ganguly-Vs. State of West 
Bengal A. I. R. (1958) S. C. 143. The facts in 
that case were as follows :— 


An order was made by the learned Second 
Additional Session Judge of Alipore on 
January 22, 1955 accepting the unanimous 
verdict of guilty returned by the jury, holding 
the appellant guilty under Section 376 of the 
Indian Penel Code and sentencing the accused 
to rigorous imprisonment for five years. 
Against this order an appeal was taken to the 
High Court. The Division Bench which heard 
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summari by the matter dismissed the appeal. 
An application was than made before a Bench 
consisting of Chakravartti, С. J. апа Lahiri 
J. for а certificate under Article 134(1)(с) of the 
Constitution for appealto the Supeme Court. 
The Jearned Judges called for the records from 
the Court of first instance and having heard 
the matter in extense delivered a full judgement 
giving the facts and the history of the case and 
discussed the evidence addused on behalf of 
the prosecution at length. The learned Chief 
Justice held that there were arguable points 
and the accused had not had the satisfaction 
of feeling that he has been fully heard by the 
Court of appeal. Therefore, leave was reluct- 
antly given because.justice appeared not to 
have been done and the evidence ought to have 
received a fuller consideration by the appellate 
court, although the result might be. to confirm 
the conviction. Sinha J. (as he then was) stated 
as follow :— i 


“We have set out the findings of the learned 
Chief Justice while granting ‘leave to appeal’ 
to this Court in his own words, to appreciate 
the reasons for granting ‘leave to appeal’. It 
appears that the learned Chief Justice and his 
brother jugde, contrary to the legal position that 
one Bench of the High Court has no juris- 
diction to sit in judgement on the decision of 
another Division Bench, have, in fact, done зо. 
But in the instant case, the learned: Chief 
Justice has gone further and observed that the 
summary dismissal of the appeal by the 
criminal Bench, has not given satisfaction to 
the appellant that he had been fully heard, and 
that it did not appear to him that justice had 
been done. Such observations are not con- 
ducive to the maintenance of healthy atmos- 
phere for the administration of justice in the 
highest Court in the State. Furthermore, the 
observation almost amounts to a condemnation 
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of the practice of summary dismissal of appeals, 
especially against orders passed in a case tried 
by a jury where the appellant has to make out 
clear -grounds of law. Such practice prevails, 
so far as- we know, in almost all the High 
Courts in India, and has the sanction of the 
statute law as contained in the Code of 
Criminal Procedure. 


This Court has repeatedly called the atten- 
tion of the High Courts to the legal position 
that under Art. 134(1) (c) of the Constitution, 
it is not a case of ‘granting leave’ but of 
‘certifying’ that the case is a fit one for appeal 
to this Court. ‘Certifying’ is a strong word 
and therefore, it has been repeatedly pointed 
out that a High Court is -in error in granting 
a certificate on a mere question of fact, and 
that the High Court is not justified in passing 
on an appeal for determination by this Court 
when there are no complexities of law involved 
in the case, requiring an authoritative inter- 
pretation by this Court.” 


‘From this, Mr. Roy argues that it has been 
authoritatively declared that ‘leave to appeal’ 
is quite- different from granting a certificate, 
The exemption under see. 12 in the present 
limitation- Act relates to an application for 
leave to appeal but not to an application for 
the grant оҒ.а certificate. Therefore, the 
appellant cannot avail himself of that exem- 
ption and the application is barred by 
limitation. - 


. The learned Standing Counsel has first of 
all referred to a Division Bench judgment of 
this High Court, Azamabad Tea Co. Private 
Ltd. & Anr.-v.- Suraj Ratan Thirani & Ors. 
А. 1. К. (1950) Cal. 296. In that case, the 
petitioners asked for a certificate under Article 
134(1) of the Constitution for the purpose of a 
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proposed appeal to the Supreme Court. The 
application was clearly barred by limitation 
under article 179 of the Limitation Act. A 
“curious arguement was however advanced. It 
was argued. that article 179 prescribed the 
period of limitation for an application for leave 
to appeal to the Supreme Court and the period 
prescribed is ninety days from the date of the 
decree appealed from. The first column of the 
article, however, describes the appeal contem- 
plated by it as an appeal “by a person desiring 
to appeal under the Code of Civil Procedure, 
1908, to the Supreme Court.” It was contended 
that the article, by reason of its own language, 
can apply.only to appeals-preferred to the 
Supreme Court was not an appeal under the 
Code of Civil Procedure, but an appeal under 
Article 133 of the Constitution, for which no 
period of limitation has been- prescribed, 
Chakravartti, С. J. stated as follows :— 


“To my mind, the true position is that while 
the right of appeal is given by the Cons- 


titution and given by way of defining the 


jurisdiction of the Supreme Court, the 
procedure for preferring and prosecuting 
- such appeals is laid down in the civil pro- 
cedure code. In.so far as the Code also 
contains provisions relating to the right of 
appeal and in so far as. 109 and 110 lay 
down in what cases an appeal shall lie, 
there may be as I have pointed out else- 
where, a duplication. That, however, does 
not involve the consequences that appeals 
contemplated by Article 133 of the Cons- 
titution are not governed by the Code. In 
amy view,. an appeal to the Supreme Court 
from a judgement, decree or order passed 
in.a civil proceeding is an appeal under 
- the Civil Procedure Code as well............ a 
- person desiring to appealto the Supreme 
Court under the Constitution ina Civil 
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matter must, if his desire, is not to 
remain а mere wish, simultaneously desire 
to make his appeal under the Code. The 


two desires [are [inseparable ; and quite 


logically, the Limitation Act, which is not 
- concerned with the abstract right for appeal 
but only with actual proceedings for 
enforcing such right, takes note of only 
the second desire and speaks of that desire 
alone." 


~ 


The learned Chief Justice held that article 
179 of the Limitation Act applied.to the facts 
of the case. The learned Standing Counsel 
points out that appeals are preferred under 
the Code of Civil Procedure as indeed they 
must be. He invited us to consider the 
position prior to the lst day of January, 1964 
when the Limitation Act of 1963 came into 
force. Firstly, we find that section 109 of 
the C. P. Code provides asto when appeals 
lie to the Supreme Court. It speaks about a 
certificate, but does not speak about any 
leave to appeal. Section 110 deals with the 
value of the ‘subject-matter. There again, 
there is no- reference to any leave to appeal 
0.45 of the Code deals with appeals to the 
Supreme Court. Rule 1 defines- a ‘decree’. 
Rule 2 providesas to the Court before which 
an- application is to be made and rule 3 lays 
down that every petition shall state the 
grounds of appeal and pray for a certificate, 
either that, as regards amount or value or 
nature, the case fulfils the - requirements of 
section 110, or that itis otherwise a fit one 
for appeal to the Supreme- Court. Nowhere 
in 0.45 is there any mention of leave to appeal 
as distinguished from a certificate. Coming 
now to the Constitution, we find that under 
Article 132 (1) an appeal shall lie to the 
Supreme Court from any judgement, decree 
or final order of a High Court whether in a 
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civil, criminal or other proceeding, if the 
High Court certifies that the case involves a 
substantial question of law as to the inter- 
pretation of the Constitution. Article 133 (1) 
provides for an appeal to the Supreme Court 
conditional upon a certificate being given 
by the High Court. -Clauses (a) and (b) deal 
with a certificate ОЁ valuation and clause (c) 
with a certificate of fitness. ЇЇ is further 
stated that where there is a judgement of 
affirmance then under clauses (a) and (b) 
there must be a further certificate that the 
appeal involves some substantial question of 
law. Article 134 denies with the appellate 
jurisdiction of the Supreme Court in criminal 
procedings from a High Court! Article 134 (1) 
has three clauses. Under clauses (a) and (b) 
no certificate is necessary, but under clause 
(c) a certificate of fitness is necessary. Article 
136 deals with special leave to appeal by the 
Supreme Court. : 


These are all the relevant provisions to 
be considered for our purposes, but none of 
them contain any reference to an application 
for leave to appeal to be made to the High 
Court, while there is provision for making 
an application for special leave to the Supreme 
Court. Yet .prior to the coming into force 
of the Limitation Act, 1963 the word “leave 
to appeal" was used both in article 179 and 
in section 12, as also.in other parts of the 
Limitation Act. This was because an appli- 
cation for a certificate that the caseis fit for 
appeal to the Privy Council oras now to the 
Supreme Court, in ordinary legal language, 
is spoken ofas an application for leave to 
appeal. We find from the Select Committee's 
report in respect of the Indian Limitation 
Bill (1908) as follows :— 


“Art. 163—We understand that an application 
for a certificate that a case is a 
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fit one for appeal to His Majesty 
in Council is in ordinary legal lan- 
guage spoken of as an application 
for leave to appeal. We have used 
the expression “leave to appeal' in 
this article and elsewhere which 
includes this meaning." 


This appears evidence from the expression 
used by the judicial Committee, the Federal 
Court and the Supreme Court. In Radha 
Krishna Das-v-Rai Krishna Chand (1901) 28 
I. A. 127 the judicia] Committee was consider- 
ing an appeal which was preferred without any 
certificate under section 306 of the Civil 
Procedure Code of 1882 read section 600 
which correspond with section 110 and 0.45 
R. 3, ofthe Code of 1908. Under the relevant 
provisions of the Civil Procedure Code, 
1882, it was necessary to have a certificate of 
valuation in certain cases and it was this 
matter that was being discussed by the Judi- 
cial Committee. Lord Davey said as follows :— 


“In this case their Lordships think that 
they cannot but give effect to the prelimi- 
nary objection has been made. The objec- 
tion is that there is no proper certificate 
accompanying the leave to appeal, or 
forming a proper foundation for the leave 
to appeal". 


In another place the learned Judge said as 
follows :— 


“Their Lordships think that the certificate 
and not the order for the Certificate is the 
document which they are bound to consider 
and act upon ; and unless the certificate 
upon which the leave to appealis based is 
in such a form as to justify that leave they 


9 


114 


ought to hold that leave has not properly 
been given.” 


In that case, the petitioner made an appli- 
cation praying that the Court may be pleased 
to grant a certificate under section 596 of the 
Code of Civil procedure, and the Court made 
an order-“Let a certificate issue, that the case 
is а fit one for appeal to Her Majesty in 
Council.” The trouble was that the certificate 
did not mention the valuation and was there- 
fore found not be inorder. It will be noted 
that neither in the application nor in the order 
was there any mention of “Leave to appeal.” 
Yet, the judicial Committee repeatedly used 
the expression “leave to appeal” in their 
judgement. In M/s. Moolji Jaitha & Co. -vs.- 
Khandesh Spinning and Weaving Mill Co. Ltd. 
А. I. В. (1950) F. С. 83 at page 95, the Federal 
Court used the words ‘leave to appeal’ 
although it was in reality speaking about a 
certificate under sections 109(c) of the Civil 
procedure Code 1908. Fazal Ali, J. said as 
follows ;— 


“That when a certificate is intended to be 
given by the High Court under Section 199 
(c) of the Code, there must be some 
indication in the certificate or the order 
granting leave to appeal of the nature of 
the question involved in the appeal and it 
must show that though the case does not 
fulfil the requirements of section 110 it is 
still a fit case for exercising the discretion 
concerned on the High Court by section 
109(c). 


Section 109(c) of the С.Р. Code speaks 
about a certificate and not leave to appeal. In 
Baladin V. State of U. Р. А. I. К. (1956) 5. С. 
181 the Supreme Court was considering а 
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matter under Article 134(1)(с) of the Constitu- 
tion Sinha J. (as he then was) said as 
follows :— 


“Article 134(1)(a) and (b) lay down two 
conditions which conferred a right to appeal 
to the Supreme Court. That in itself 
indicates that normally there is no right of 
appeal in any other type of case. The only 
exception is where a right is conferred (an 
appeal shall life) if the High Court certifies 
that the case is fit one for appeal. It is not 
enough to say ‘leave’ to appeal is given’ and 
no more because an appeal is not allowed 
in the ordinary way when conditions (a) and 
(b) are not satisfied. Accordingly merely 
to say that leave is given and no more 
tantamounts to saying that the High Court 
will usurp the function of the Constitution 
maker and allow the whole casé to be 
opened up despite the fact that the Cons- 
titution has specifically limited the normal 
right to appeal to sub-Article (a) and (b) 
and has left (c) to meet any extraordinary 
cases.” 


This decision throws light on the decision 
of Sinha J. (as he then was) in Sidheswar 
Ganguly -у- State of West Bengal (Supra). 
There also, the learned Judge was dealing with 
а matter under article 134(1)(с) of the Cons- 
titution : and pointed out that it was not a 
case of “granting leave” but of ‘certifying’ that 
the case was a fit one for appeal to the 
Supreme Court. Under Article 134(a) and (b) 
of the Constitution, no certificate is necessary 
and there is no question of leave being granted, 
“but under Article 134(1)(c) of the Constitution 
a certificate is necessary that the case was a fit 
one for appeal to the Supreme Court. In 
Sidheswar Ganguly’s case (supra) a Division 
Bench of this High Court had summarily 
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dismissed the appeal. Another division bench 
called for the records from the lower court 
and dealt with the matter as if it was sitting on 
appeal against the order of the Division Bench. 
The Supreme Court pointed out that one 
Division Bench could not sit in appeal against 
the decision of another, and that the granting 
of a certificate is in reality not granting “leave 
to appeal" in the larger sense. At the point 
of time, both article 179 of the Limitation Act, 
1908, and section 12 contained the words 
“leave to appeal.” This expression really 
meant an application for a certificate and the 
learned judge could never have meant that 
under the Limitation Act, 1908, the expression 
“leave to appeal" did not include an appli- 
cation for a certificate. That would have 
rendered article 179 nugatory. Coming now 
to the Limitation Act of 1963, the question is 
as to why the use of the words “leave to 
appeal” finds no place in article 132, although 
the expression was used under article 133 and 
article 179 of the Limitation Act 1908. Nothing 
appears from the statement of abjects and 
reasons. It will appear, however, that article 
132 of the Limitation Act 1963 is wider than 
the old article 179 which was only confied to 
appeals made under the Civil Procedure Code 
to his Majesty in Council. The present article 
132 relates to both civil and criminal appeals. 
Articles 132 and 135 mentioned therein relate 
to civil appeals and article 134 relates to 
criminal appeals. It appears to me that the 
reason why the word “certificate” has been 
used in article 132 of the Limitation Act rather 
than the words “leave to appeal" is that it 
collects at one place, instances both in civil and 
criminal appeals, where a certificate of the 
High Court is necessary for an appeal to the 
Supreme Court and lays down the period of 
limitation. There was no intention of distin- 
guishing between the word “critificate” and the 
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expression “leave tppeal" which might have 
been used in other parts of the Act, it would 
certainly have been much better if the expre- 
ssion "leave to appeal’? had been entirely 
dropped, even from section 12. Perhaps this 
is the inevitable result of hasty legislation. If 
we construe article 132 so very strictly, it would 
give rise to other difficulties. In Article 132, 
the expression uses is-“certificate of fitness” in 
connection with appeals to the Supreme Court 
under clause (1) of Article 132, Article 133 or 
sub-clause (c) of clause (1) of Article 134 of 
the Constitution. Article 132(1) does not 
speak of a certificate of fitness but a certificate 
that the case involves a substantial question of 
law as to the interpretation of valuation and 
not fitness. Only Article 133(1)(c) speaks 
about a certification of fitness. Article 1341) 
(c) alos speaks about a certificate of fitness. 
Thus, it was inappropriate to speak about a 
“certificate of fitness” in respect of all these 
provisions. This shows that the wording of 
article 132 of the Limitation Act are not to be 
construed so very strictly. The expression 
“certificate” of fitness” used in article 132 
includes all the other kind of certificates men- 
tioned in Article 132 and 133 of the 
Constitution. 


In my opinion, therefore, the words “leave 
to appeal" as used in sub-sections (2) and (3) 
of section 12 of the Limitation Act, 1963 relate 
to and do not exclude, applications for a cer- 
tificate as contemplated under article 132 of 
the Limitation Act, 1963. The expression 
“leave to appeal’ in section 12 is to be cons- 
trued in the large sense in which it was used 
in the Limitation Act of 1908 as mentioned 
above. І may here refer to the rules of this 
Court in the Original Side Chapter XXXIII А 
of the rules deals with Civil appeals to the 
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Supreme Court Rule 4 as it previously existed, 
spoke about “every application for leave to 
apple to the Supreme Court.........”. This 
rule and several other rules of Chapter XXXIII 
А have now been amended. In Rule 4, as in 
several other rules, the words “leave to appeal" 
have been omitted and the words “application 
for a certificate" have been substituted. The 
form of application, however, is set out in 
Appendix L Form 3. Тһе form of the 
petition has been set out and it shows that the 
prayer should be for the grant of a certificate. 
Yet, the marginal note still says “petition for 
leave to appeal to Supreme Court. “This 
again shows that the expression “Leave to 
Appeal" is not to be strictly construed, but is 
in reality for the grant of a Certificate. 


For the reasons aforesaid, we hold that 
section 12 (2) and (3) of the Limitation Act of 
1963 applies to this case and the petitioners 
are entitled to exclusion of the time mentioned 
therein. It is not disputed that the appellant 
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took timely steps for drawing up of the decres. 
The decree itself was filed on the 14th April, 
1964 so that the petitioners could not possibly 
obtain a certified copy of the decree before 
that date. The dates are given in paragraph 7 
of the affidavit of Chunilal Kothari and others 
affirmed on 7th January, 1965. It appears that 
the petitioners received a certified copy of the 
judgement on 18th March, 1964 and certified 
copy of the decree on the 24th April, 1964. 
Therefore, the application is well within time 
and is not barred under Article 132 of the 
Limitation Act 1963. That being so, this 
application is- allowed and - certificate 
is granted in: terms of prayer (а) апа 
ап order made in terms of prayer (с). The 
costs of this application” will be costs in 
Supreme Court appeal. 200 


Arun K. Mukherjee J = agree. 


Application allowed 
K.C. D. 


Appeal from orginal Decree No. 163 of 1962. 
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Our Union Activities : 


General Secretary’ s Report 


The report of the General Secretary giving 
an account of the Union activities is traditional 
and conventional. I am morally obligated 
to havethe proud privilege to place forward 
in brief the general activities of the Union. 
The session 1964—65 during which I held the 
Office of the General Secretary is significant 
from different angles of vision. 


Our union activities commenced with a 
colourful reception to the freshers at Mahajati 
Sadan. The occasion was graced by the kind 
presence of the Hon'ble Mr. Justice S. A. 
Masud, Ex-president of the Union. In this 
colourful occasion a pleasant musical function 
comprising the renowned artists of Bengal was 
arranged to entertain our new friends. 


The social and Drama department of our 
union made arrangements for cultural and 
social functions in the Annual Social for two 
days in the University Institute Hall. The 
first day of the Social function was inaugu- 
rated by the Hon'ble Minister Sr S. К. 
Mukherjee and the second day by the Hon'ble 
Minister Sri І. D. Jalan. In this connection, 
Bengali and Hindi dramas were staged and 
our college students participating in the dramas 
made the occasion a grand success. 


Our drama teams maintaining the glorious 
tradition of the College took part in different 
drama competitions and brought laurels for 


the college by making splendid performance. 
Special credit goes to` our college English 
Drama team which won the first prize in the 
renowned competition. The performance of 
Sri B. Guha Mazumdar in this regard should 
be specially mentioned. 


Maintaining the glorious tradition, our 
Re-Union Department arranged a pleasant 
musical function where ex and the present 
students of the college were present. The 
Hon'ble Mr. Justice Р. №. Chatterjee graced 
the colourful occasion by presiding over the 
function. In this occasion we had the proud 
privilege of distributing decorated brass badges 
to our ex-students. We hope that the tradi- 
tion which has been established during our 
term will continue for years to come. 


Our legal and cultural department arranged 
a grand Moot Court competition at the begin- 
ning of the session. А seminar discussing 
“The frequent amendment of constitution is 
justified or not" under the presidentship of 
The Hon'ble Mr. Justice P. B. Mukherji was 
organised by the Department at the end of 
the session. The occasion was inaugurated by 
the Hon'ble Mr. Justice D. N. Sinha. 


The debate section of our College is one 
of the busiest and most important departments 
and our Debate team have participated in 
various competitions. They have preserved 


118 


the tradition by winning “Asutosh Memorial 
АП India Debate Trophy.” In this regard I 
congratulate our debators : Sri Kishor Chakra- 
borty and Sri Parameshawran. 


Speakers forum has been established as a 
separate section so that our members of the 
union and Students of our College may get 
chance to learn the technigueof public speaking. 
In the formation of theforum we are indebted 
to Dr. В. N. Mukherjee our Vice-Principal, 
Dr. P. C. Chunder, our President, Sri Sudhangsu 
Dasgupta, renowned debator and ex-student 
and Sri Bibhas Guha, our debator and member 
of the Central Council. 


Apart from traditional function, this year 
when the language issue resulted in a crisis in 
the country the representatives of the College 
Union met the W. В. Chief Minister and 
handed over to him a memorandum suggesting 
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the adoption of the three language formula. 
Strangely enough the verdict of the Central 
authority regarding the language issue coincided 
with our suggestion contained in the memo- 
randum submitted to our Chief Minister. 


It would be considered the negligence of 
duty if Ido not offer my sincerest gratitude 
to our revered and most learned Principal 
Dr. P. N. Banerjee who has been our constant 
guide. 


My duties will be incomplete if I do not 
mention my gratitude to Dr. B. N. Mukherjee, 
our Vice-principal, Dr. P. C. Chunder, Prof. 
S. K. Mitra, Prof. N. D. Roy and Mrityunjoy 
Prasad Basu. 


In conclusion I offer my hearty thanks to 
all the members of the Working Committee 
and all the members ofthe Union for their 
active but ungrudging co-operation. 


СНІТТА RANJAN BAG , 
General Secretary 


Sri Amulya Sen of Nilgiri, Panchchali and 
Chandraparbat fame is a student of our 
College. But law is not the only subject that 
interests him. Drawn by the lure of the 
Himalayas in early youth, he eagerly availed 
himself of the courses of training offered at 
the Darjeeling Institute of Mountaineering, 
qualifying first as a mountaineer and finally.as 
as an Instructor in mountaineering.. 


He first distinguished himself as the leader 
of the team of climbers, from West Bengal 
who scaled the dizzy heights of, the Nilgiri 
(21,264) in 1962. Тһе diary of the expedition 
kept by a member of the team and subsequently 
published abounds in instances of Amulya’s 
courage calmness and resourcefulness at crises, 
his concern for his fellow members of the 


Law College Student 


as Mountaineer 


team,: his bonhomie and readiness to stand 
down in their favour when there was a prize 
to be won. With his reputation enhanced by 
the Panchchali Expedition of 1964 Amulya 
has this year won fresh laurels, reaching the 
summit of the Chandraparbat undaunted even 
by the failure of the first assault. What is 
more, this year, he was invited to join the 
India Pre-Everest Expedition to the Rathong 
Peak and but for the last minute decision of 
the authorities to limit the venture to the 
rüilitary personnels only, Amulya would have 
participated in the said expedition. 


Amulya also represented Calcutta University 
in All India Rowing Competition and in 
М. С. С. he rose to the highest rank. He is 
one of India’s ablest mountaineers to-day. 


Керог from the Students 


The Aid Fund of our college union started 
from the- beginning of the session 1951-52 and 
has so far made considerable progress. 


. It has a committee consisting of the Vice- 
Chancellor of our University, It has a 
completely integrated unit with its own reality 
and with fitness in the right cherishing just 
and lasting benefit to our student friends. 


It has a library with about 900 books at 
present. Further 80 books are being added 
to the stock this year for which a sum of Rs. 
200 has been allotted. During the year under 
riview only 386 students and 86 Law exami- 
nees used the library by borrowing 1250 
books. We regret to say that the number in 
either cases is not significant, and enterprising 
at all where innumerable students are in 
pursuit of legal studes in this college. 


Aid Fund Secretaries 


The main feature of the Aid Fund is to 
give financial assistance to our student friends. 
This year 500 applications were received out 
of which only 181 students have been given 
the benefit at the cost of Rs. 5,616. We regreat 
that more benefits could. not be granted to 
more students as the available fund was not 
adequate to meet the increasing demand of 
of our friends. 


We therefore suggest that our college 
authorities may do something more to develop 
the Aid Fund to do more for the students 
and to run on its errands steadily. 


We thank our college authorities and 
the executives of our union for the hearty 
co-operation, guidance and valuable assistance, 
which we valued most. 


Nikhi] Behari Gupta 

Sushil Kumar Ghosh 

Joint Secretaries, 

Students Aid Fund 1964—65. 


Report of the 


7. с Social & Drama Secretaries 


We deemita proud privilege to report to 
you as Social & Drama }Secretaries. We are 
also proud that this time we have been able 
to add many a laurel and praises in the store 
house of University College of Law, so far 
as this side of the Union is concerned. We 
participated in the Inter Collegiate Drama 
Competition organised by the University 
Institute sometime in August '64. Our students 
did a very good performance in that. The 
result below speaks for itself. 


English Drama...............Ist. 
Bengali Drama (Girls)......2nd. 
Hindi Drama: (Girls)...... 2nd. 
Bengali Drama............... 3rd. 
Hindi Drama............... 4th. 


Next, we organised a colourful Annual 
Freshers Wel-come at Mahajati Sadan. The 
function had its own gay and gaity. Perhaps 
the best of its kind was our Annual Social 
Gathering at the University Institute Hall 
for two days. The Bengali Drama “МАМ 
NAI" kept the jampacked auditorium spell- 
bound and the occasion was graced by the 
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Hon'ble - Finance and Home ( Transport ) 
Minister of the State of West Bengal, Sri 
Sailo Kumar Mukherjee. Next day a Hindi 
Drama апа а musical fantasy were presented 
on board. The occasion was equally graced 
by the Han'ble Sri I. D. Jalan, the Judicial 
Minister ofthe State of West Bengal. 


That is what little endeavour we were to 
do inthe narrow, compact composed life of 


‘the union. 


We had the blessings of our Principal Dr. 
P. N. Banerjee which helped our every attempt, 
great or small to be crowned with success. 
We owe much to our Vice-Principal Dr. B. N. 
Mukherjee who was our friend, philosopher 
and guide on the cross-roads of our work. 
It is worth mentioning here the name of Sr! 
Mritunjay Basu, Superintendent of our 
college whose co-operation we would never 
forget. 


At this moment, nothing gives us greater 
pleasure than to have this opportunity of 
conveying our heartfelt thanks to all the 
student of this glorious Alme Matex. 


Sri Amal Bhattacharya, 
Sri Natar Lal 
Sri Ganesh Prosad Singh 


After having the charge asa joint secretary 
of the Union how far I have completed my 
duty only that to be stated here. 


1 revived the All India Inter University, 
Ashutosh Memorial Debate competition which 
was abandoned last year. I had to face а 
lot of troubles, inspite of that with the help 
of my beloved friends the competition came 
to an end without any unfairmeans. We had 
the honour of inviting. Dr. P. C. Guha Roy, 
Chairman of the. Legislative Council of West 
Bengal to inaugurate the debate. In the 
absence of our Principal, Dr. Protap Chandra 
Chunder presided over the function. Prof. 
Amarendra Nath Mukherjee acted as the 


Report from the 
Debate Secretary 


chairman of tbe board of judges other judges 
being Prof. Nemai Nag Chowdhury of 


“Ananda Mohan College and Sri Sudhanshu 


Dasgupta, а renowned debator. “Our College 
won the trophy.” Ranjita Das of Lady 
Brabourne College achived the honour of 
individual best Prize. We are very proud of 
Kishore Chakraborty and P. Parameswaram. 
This two talent of our college not only won 
the Ashutosh Trophy but also added a score 
in the nil score board of Debate Department. 


I express my heartiest thanks to participa- 
tors, beloved professors and to those who 
have cordially helped me to run the function 
well, | 


Satis Chandra Biswas 
Debate Secretary. 


Legal 


To stand to the convention that 
secretaries are required to place their reports 
before the general students through the college 
Magazine. I hereby make an attemp to do it. 
But before placing the report before you, 1 
would rather like to take the opportunity of 
thanking. you all, for the , whole-hearted 
cooperation which you have extended during 
the whole year of 1964-65. | 


In the month of December 1964, а moot- 
court competition was held. A large number 
of students participated. “Тһе best three 
speakers were awarded prizes. 


the _ 


Report from the 
and Cultural Secretary 


The annual legal conference was held іп 
the month of April.- The subject matter of 
discussion was, whether frequent amendment of 
the constitution is justified or not ?”. Mr. Justice 


Р. B. Mukharji presided over the function. 


Mr: Justice D. N. Sinha was kind enough 
to inaugurate the function. Mr. S. К. 
Acharyya, Mr. Ajit Dutta, Mr. Sudhansu 
Dasgupta, Mr. Anil Mukharji, Mr. Vijay Lall 
etc. participated in the discussion. The 
conference was held in the College Library 
Hall. A large number of distinguished persons 
attended the function. 


With thanks 


Prabir Chakravarti 
Secretary 
Cultural & Legal Conference. 


"wen of the Re-Union 


Perhaps itis а customary and an eternal 
duty entrusted to us to place a record of the 
deeds on the Editor's desk who does the rest. 

In our reminiscence of the year we have 
just left behind leaves a singular impression 
upon our mind when we look back to the year 
just rolled out. We stop for a moment to 
think how thrilling . and beautiful were the 
moments. | 4 

This Re-Union meeting is the Jand-mark 
during this period of the Law College, precisely 
because of the fact that the present and the 
post students of the Calcutta University Law 
College had assembled together in the “College 
Re-Union function,” held on the 28th May, 
1965. This meeting has been a meeting of 
hearts and minds and ended with a grand 
success. We believe, this meeting was naturally 
of historic significance 1 forit was presided over 
by Dr. P. C. Chunder, M.L.A., the Prewident 
of our College Students Union and Hon'ble 
Justice Sri Р. М. Mukherjee of the Calcutta 
High Court graced the occasion as the Guest- 
in-Chief. It may be mentioned here that both 
the distinguished persons have been an alumni 
of our college. 


When we place our deeds, we take the 
pleasure to State that this evening we have 
presented a musical soiree which include V. 
Balsara and Nirmalendu Chaudhuri along with 
our students. 


Jt. Secretaries 


_ We have also presented Lord Dunsay’s “А 
Night at an Inn” which has earned applause 
from all quarters of the house. . 


Lastly we have entertained ‘all those who 
have been ‘present and we thank all those who 
have extended their supports and have helped 
us' to make this function a grand success. In 
this regard; we are particularly indebted to our 
colleagues and class mates Sri Bibhas Guha, 
Sri. Dilipkumar Mukherjee and Sri „Kshitish 
Das who acted as a guide and.a fountain of 
inspiration and paved the way-for us to make 
this function a unique success. . 


Before we conclude we. feel proud to re- 
collect how co-operative and friendly were the 
students and what а congenial atmosphere 
prevailed during the days of our office. Lastly 
we pay due regards to our benevolent principal 
Dr. P. N. Banerjee and Vice-Principal Dr. B. 
М. Mukerjee and Dr. Р. С. Chunder, President 
of. our Union for their kind advice and 
instructions. 


We also thank our college staff for their 
whole-hearted co-operation throughout the 
session. We also offer our thanks to our 
beloved Superintendent Sri Mrityunjoy Prasad 
Basu for his kind advice and co-operation. 


Long live students’ unity. 
Arun Kumar Modak 


Hari Prasad Shraff 
Joint Secretaries, Re-Union. 


- 


То stand on convention, the outgoing ‘Jt. 
Secretaries are required to place their reports 


before the general students through ‘the College: 


Magazine. But before that we would: like to 
have the pleasure of thanking all for giving us 
the privilege of serving the Athletic Club for 
one long session no ‘matter efficiently or 
Pe pe А M "EL 
ki T pU) 
The аси ев of Our club started. -with the 
socker competition... This: year we made. our 
team better than in the previous years, still we 
had to surrender to superior teams, Neverthe- 
less this compartment of ош” club ' feels proud 
of Sri- B. Banerjee: and ‘Sri R. Dutta who 
rendered-their magnificent performances: in the 
Inter-University- Competition’ and ‘again we 
take the pleasure‘ of announcing Sri R. Dutta’s 
name who ‘représented’MIndia in the Juniof 
Asian Games. 


In the begining of the next course of action 
we were’ over-confident and over-smart with 
our cricket" teàin' “which contained four 
University Blues, two of which, viz, Sri S. Roy 
and Sri B. Gupta owned the Bengal ‘colour’. 
But as ill luck would have it with these renow- 
ned cricketers and some havoc makers our team 
had to receive defeat from the Asutosh College 
in the quarter final of the Inter Collegiate 
Tournament. Any way, this defeat could not 
resist the activities of our team which further 
joined the All India Summer Cricket Tourna- 
ment at Lucknow. 


Our hocky team shone magnificently in the 
inter collegiate league and knockout tourna- 
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From the-Sports” Desk 
ment „with some  out-standing Calcutta 
University. Blues like J. Dev, D. Chatterjee 
and R. Jeegeebhoy upto semifinal was guatter 
final respectively. We take the pleasure of 


congratulating Sri С. Ghosh who received the 
additional honour-Bengal ‘colour’. 


“Ош College did better i in {һе inter collegiate 
Volleyball. and Basketball tournaments than 
in "the previous recorded years. We congratu- 
late the > participants h here and now. 

ЖЕТІСІ 

The University authorities failed to make 
апу  &frangement for the inter collegiate table 
tennis and carrom competitions this year. So 
inspite of having а number of renowned compe- 
titors we could not avail any fruit of it. We 
are proud to ‘announce that this is for the first 
times’ that Our College “participated in the 
Inter-Collegiate Women’s Badminton Compe- 
tion. Among the competitors we may mention 
the name of Sm. Sunanda De who has repre- 
sented Bengal this year. 


So far for external activities of the Club, 
now we invite your attention to the other 
side of it. 


Our inter-collegiate Badminton and Table 
Tennis Competition ended in a greater 
success. Inthe Table Tannis competition Sri 
Ashoke Chaudhuri won the College Title and 
Sri Bhaskar Bhattacharya established himself 
in the second position. In the Badminton 
Sri D. C. Jain and Sri Benoy Sil became the 
winner and the runner-up respectively. All 
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credit goes to Sri Pradip Biswas, the Indoor 
Games Secretary for his magnificent manage- 
ment - “and whose unceasing sincerity brought 
about success in all the indoor competitions. 
We congratulate the participants for their 
sincerity and enthusiasm. Thanks to the 
boarders of our Hardinge Hostel for sparing 
the badminton court and the common-room 
for holding up these competitions. 


Owing to certain holidáys and unavoidable 
circumstances we had” our annual sports 
delayed. Any way, better late than never. 
We had itin the 6th and 7th days of March 
with much admiration and excellent Success. 
Securing 20 points our wellknown Kalyan 
- Ghosh won the individual championship and 
our renowned footballer Sri P. Debnath foll- 
owed him. Weare indebted to our beloved 
Principal, Vice-Principal and other respected 
teachers for their kind co-operation which 
had heightened the pleasure of this perfor- 
mance. We are glad to announce that this 
year, unlike other years a good number of 
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girl students participated in the sports and 
we take the opportunity of thanking them 
for their co-operation and enthusiasm. 


So far, for our activities and we would 
leave our duties incomplete if we fail to 
admit our indebtedness to those but for 
whose help and co-operation our activities 
could not have been completed. We thank 
our beloved Principal Dr. P. N. Banerjee, 
the Vice-Principal Dr. B. N. Mukherjee and 
other respected teachers for their keen interest 
for the club and immeasurable .advice. We 
do acknowledge our indebtedness to our 
club's President Prof. S. K. Mitra, Our College 
Superintendent Sri Mrityunjoy :Basu and to 
Sri Debansu Mitra: whose active -and eu 
assistance. helped. us a lot. 


.Sofar so good, before we stop our pen 
we would like to invite our student friends to 
take active interest in the club and not to. 
pollute the glorious tradition of it by making 
room for political agents who are found busy 
off and on in the College corridors. | 


Asit Baran Manna 
Shyam Sundar Ghosh, 
Jt. Secretaries. 


Report from Hardinge Hostel 


A boarder of Hardinge Hostel could hardly 
exaggerate what it means to eminence, almost 
excluding the charm of the golden days of 
Bengal. Despite the deepening gloom over the 
future of lawyers in West Bengal, those Law 
students who have had the opportunity of 
staying in this house will look back with pride 
at these three years. 


A Hardinger will proudly claim, for the rest 
of his life, that these three years have tought 
him how to face many a side of life, he comes 
across diverse characters, from all corners of 
the country, people belonging to many com- 


munities, cultures and social levels. In the 
course of three years, he learns not only law, 
but the secret of living harmoniously with 
people different from him in so many respects. 


An account of these happy years will 
remain incomplete without a reference to the 
achievements of our boarders in various 
spheres of activities. During the session 
1964-65 two portfolios in the College Union 
and three others in the College Athletic Club 
were held by Hardingers-Sri Nikhil Gupta was 
the Aid Fund Secretary, Sri Ashok Banerjee, 
Debate Secretary, Sri Asit Baran Manna-Jt. 
Secretary Athletic Club, Sri Ajoy Bhattacharya 
and Sri Kartik Mukerjee-Jt. Secretaries 

Gymnasium. 

Heardinge is justly proud of Sri P. Debnath, 
a promising footballer of the Kalighat Club, 
who also secured the second position in the 
College Athletic Championship Competition. 
Mention also may be made of Sri Asit Baran 
Manna and Narayan Mukherjee who have 
distinguished themselves as successful athlets. 


the mess a real “mess”. 


In the College Badminton competition Sri 
Subrata Chatterjee and Sri Pradeep Biswas 


‘became the champion and runner-up respect- 


ively in doubles.. Sri Sankar Chakravarti, 
another Hardinger, represented the Calcutta 
University College of Arts and Commerce in 
the Inter-College Badminton Competition and 


became runner-up. 


The charm of this corporate life lies in the ' 
way he faces his problems. Examinations, 
which are nothing short of horrors to some, 
are nothing more than games to the Hardingers, 
who face the ordeal of mugging through nights 
happily together. And then, there are other 
difficulties too ; cases are not scarce of the 
servants running away with utensils, leaving 
But all these are no 
problems to Hardingers, because he knows he 
is not alone. 


Of course, Hardinge could be even better 
if some of these problems were taken care of. 
Often we have felt that a better understanding 
between the authorities and boarders in such 
matters could have made' our stay here much 
more wonderful. We could have tackled some 
awkward situations more effectively if we had 
got the opportunity of properly apprising the 
authorities of our difficulties. We hope future 
Hardingers will be able to arrive at a better 
understanding with the authorities. 


Asit Baran Manna 
Chairman, (Top Hour). 
Puspendu Sahu 
Chairman, ( 3rd flour). 
Subrat Mazumdar 
Chairman, ( 2nd flour ). 
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From the desk of the General Secretary 


Tradition is always rolled up. It has now 
become а tradition of every Educational 
Institution to have its Alumni Association 
and we, too, have formed the said Association 
for the first time. in the history of University 
College of Law, Calcutta, with a view to a long 
range plan and programme. 


This year, inspite of many difficulties, we 
have tried our best to make our venture a 
success. Weare alive to our short-comings, 
but ‘we can not be lagging behind when our 
predecessors and friends have requested us 
to lay the foundation of an enterprise which 
is now a “fait accompli”. Inspite of an indi- 
viduality of its own, the Association aims at 
‚ the collective welfare of the law graduates 
and the University College of Law, Calcutta, 
as a whole. 


In this context, we take the opportunty 


Ex-Students’ Association 


to express our deep sense of gratitude and 
heart felt thanks to our revered principal 
Dr. P. N. Banerjee who has inspired and 
encouraged us in every possible way. It 
would have been impossible to proceed with 
this great and noble task without his sincere 
co-operation and inspiration. May his inspi- 
ration serve as а “beconlight” to our honest 
and humble endevours. I am grateful to 
Hon’ble Mr. Justice B. N. Banerjee and 
Hon’ble Mr. Justice S. A. Masud for their 
advice and kind co-operation to us. My 
heart felt thanks to the young friends whose 
help and co-operation will lead the Association 
from success to success. 


May the Almighty give us the strength of 
mind to tide over all the difficulties and to 
keep the wheel of the Association ever 
rolling on. 


Harasit Kumar Ghose 
General Secretary, 
Ex-Students’ Association, 1965—66. 
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Our task in writing this report is not an 
easy task and far less easier task is the task of 
an Editor of this Law Journal”. 


It is an established fact that the Editors’ 
scope to bring out the journal in time is 
limited. Inspite of that they could claim to 
get the journal published earlier if the official 
parapharnalia did not cause so much hindrance 
in the way of publication. They earnestly 
request the present Editors to take it as a first? 
must to remove the meaningless official 
formalities. 


The Editors were in difficulties and the 
most difficult job which they faced was to 
collect contributions from co-friends for Law 
journal. It is discreditable on the part of 
our College that out of about four thousand 
students, only a negligible number of students 
had responded to our request to contribute 
articles with legal background for the Law 
College annual journal. It will be a travesty 
of truth ifit is considered, by going throuth 
the journal that the articles from the students 
do not get easy access.to the law journal. 
But articles by students received by us were 
quntitively small and most of them were 
qualitatively inferior and most of them fell 
much below the minimum required standard 
ofthis journal. The Editors would have been 
delighted ifthey could get chance to provide 
more space for the writtings of the fellow 
students. 


Editor's Report 


In the present issue of this law journal we 
have introduced a new feature “Reports from 
the Law Courts". Itis a new venture intro- 
duced under the able guidance of our Editor- 
in-Chief and Prof. S. Palit. We expect to 
improve on it in our next issue. 


We respectfully mention the names of our 
revered Principal Dr. P. N. Banerjee, Our 
President Dr. P. C. Chunder, our Editor-in- 
Chief Prof. А. К. Ghose, Prof. S. Palit and 
Superintendent Sri M. P. Bnsu without whose 
help, valuable advice and proper guidance our 
journal would not have been so easy to publish. 


We are deeply obliged and grateful to those 
who have taken the trouble to contribute 
valuable articles for publication in this journal 
and have thereby enriched our law journal. 


The Editors express their sincere thanks 
to all those who have extended their kind and 
friendly co-operation and gratefully mention 
the names of Sarbasri Bimalendu Bhattacharya, 
Ajoy Kumar Banerjee, Haralal Majumder, 
Bibhas Guha, Sumal Chandra Roy, Nikhil 
Gupta, Ramendra Chowdhuri (Laltu). Arun 
Dhube, Manjit Singh, Bibhuti Das, Sisir Datta, 
H. C. Sarkar and S. K. Seal of Messrs 
Pressagents (P.) Ltd, in making the publication 
of this journal possible and perhaps successful. 


Thanking all others, 


Nihar Ranjan Chakraborty 
Kshitis Chandra Das 
Editors. 
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1963-1964— ,, 
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Rabin Basak 

Durgaprasanna Chakravarty 

Ashoke Krishna Dutta 

Satya Narayan Roy 

(Resigned) 

Lenin Roy 

Sahdeo Mishra (Retired) 

Amal Krishna Saha 

Sk. Saijad Ali (Retired) 

Hrishikesh Sarkar 

Pratip Mitra (Retired) 

Prabhat Dutta 

Md. Altaf Hussain (Retired) 

Ramendra Nath Mukherjee 

Munna Lal Badalia 

Asit Kumar Chowdhury 

Sunil Kanti Banik 

Gopal Chandra Law 

Asim Dasgupta 

Debaprasad Bhattacharjee 
(on leave) 

R. Gupta (Actg. Retd.) 

Nripendra Narain Roy 
(Actg.) 

Shyamal Kumar Chatterjee 

Ashutosh Law 

Chitta Ranjan Bag 
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